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ABSTRACT

MEDICAL
MARIJUANA

Consequences of Conflicting Federal and
State Medical Marijuana Laws

The medical use of marijuana is a federal crime, even when permitted by
state law. The Department of Justice (DOJ) has released eight enforcement
priorities to guide the prosecution of marijuana related crimes. These
priorities may provide protection for those using medical marijuana in
accordance with state law, but they do not remove DOJ authority to enforce
federal law. The eight enforcement priorities also apply to banks providing
financial services to medical marijuana businesses. Conflicting federal and
state medical marijuana laws can lead to employment discrimination, income
tax inequity, severe penalties for firearm possession, and a lack of access to
federally assisted housing. These issues should be part of Utah’s medical
marijuana legislation discussion.
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Medical Marijuana

INTRODUCTION

Under the federal Controlled Substances Act (CSA), marijuana is a schedule | controlled substance.?
Substances are classified as schedule | when they have a “high potential for abuse”, “no currently accepted
medical use in treatment in the United States”, and a “lack of accepted safety for use...under medical
supervision”.3 Medical and non-medical uses of marijuana are federal crimes, and research use of marijuana

is highly restricted.*

The Drug Enforcement Administration (DEA), the U.S. Department of Health and Human Services (HHS),
Congress, and individual petitions may initiate the procedure to decontrol or reschedule a controlled
substance, but no such actions have been successful thus far.> As a result, 23 states and the District of Columbia
have passed state laws that permit the use of medical marijuana even though it is still a crime federally.®
Conflicting federal and state laws raise several issues that Utah should consider prior to passing its own
medical marijuana legislation, such as federal prosecution, banking concerns, employment discrimination,
income tax inequity, severe penalties for firearm possession, and a lack of access to federally assisted
housing.

FEDERAL PROSECUTION

The first question Utah should consider prior to passing medical marijuana legislation is whether patients,
physicians, and others involved in the medical marijuana industry could be prosecuted federally, even when
complying with Utah laws. In Gonzales v. Raich, the US Supreme Court confirmed that the federal government
can prosecute individuals who are using marijuana in accordance with state medical marijuana laws.” On the
other hand, a series of memoranda released by the U.S. Department of Justice (DOJ) in 2009, 2011, 2013,
and 2014 have left states hopeful that their citizens will remain largely undisturbed.® However, because the
memoranda were issued as guidance and do not affect the DOJ’s authority to enforce the law, it is debatable
whether these memoranda provide any protection from federal prosecution.?

221 U.S.C. § 812(c), Sch.l(c)(10).

321 U.S.C. §812(b)(1).

4 Task Force on the Therapeutic Use of Medical Cannabis, Implementation of the Minnesota Medical Cannabis Program, Working Draft, February 2015 (hereinafter Implementation
of the Minnesota Medical Cannabis Program) available at https://docs.google.com/document /d/1ii_etN8MmhggqPIBMyPzCOHMxpEBmMZZzNH_8VViW|ls/edit2pli=1.

5 Todd Garvey, Charles Doyle, and David H. Carpenter, Congressional Research Service, Marijuana: Medical and Retail — Selected Legal Issues, April 8, 2015 (hereinafter
Marijuana: Medical and Retail), available at https://www.fas.org/sgp/crs/misc/R43435.pdf.

6 Medical Marijuana, Law Atlas, available at http://lawatlas.org /medical-marijuana.

7 545 U.S. 1, 32-33 (2005).

8 Marijuana: Medical and Retail, at 15.

9 Memorandum for all United States Attorneys from James M. Cole, Deputy Attorney General, Guidance Regarding Marijuana Related Financial Crimes, February 14, 2014,
available at http://www.justice.gov/sites/default/files /usao-wdwa/legacy /2014,/02 /14 /DAG%20Memo%20-
%20Guidance%20Regarding%20Marijuana%20Related%20Financial%20Crimes%202%2014%2014%20(2).pdf.
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The first memorandum, issued in 2009 by Deputy Attorney General David Ogden, encouraged federal
prosecutors to focus their limited resources on “significant traffickers of illegal drugs, including marijuana” and
not on individuals with serious illnesses who clearly comply with state law.10 Deputy Attorney General James
Cole added in 2011 that the Ogden memorandum “was never intended to shield...[p]ersons who are in the
business of cultivating, selling or distributing marijuana, and those who knowingly facilitate such activities...”,
and that such individuals are subject to federal enforcement.11

In 2013, Cole issued another memorandum which stated eight marijuana enforcement priorities for the DOJ.
These priorities are to prevent: (1) distribution of marijuana to minors, (2) marijuana revenue going to gangs
or cartels, (3) diversion of marijuana from states where it is legal under state law to other states, (4) state-
authorized marijuana activity being used as a pretext for trafficking other illegal drugs or other illegal
activity, (5) violence and firearm use related to marijuana cultivation and distribution, (6) drugged driving
and the exacerbation of other adverse public health consequences of marijuana use, (7) growing marijuana
on public lands, and (8) marijuana possession or use on federal property.l2 Cole advised the DOJ to focus
enforcement resources on persons “whose conduct interferes with any one or more of these priorities,
regardless of state law.”13 Cole recognizes that outside of these eight priorities, state authorities have
traditionally regulated marijuana activity. However, he also warns that the DOJ expects states to enact
“strong and effective regulatory and enforcement systems... [that] contain robust controls and...[to] provide
the necessary resources and demonstrate the willingness to enforce their laws and regulations in a manner that
ensures they do not undermined federal enforcement priorities.”1* States that follow such a regulatory system

will be “less likely to threaten the federal priorities...”15

Cole also amends his 2011 approach to enforcement actions against commercial marijuana operations. The
2013 memorandum advises prosecutors that they “should not consider the size or commercial nature of a
marijuana operation alone as a proxy for assessing whether marijuana trafficking implicates the Department’s
enforcement priorities...”1¢ Instead, they should “review marijuana cases on a case-by-case basis,” and take
into account “whether the operation is demonstrably in compliance with a strong and effective state
regulatory system.”l” Therefore, the 2013 memorandum appears to be more tolerant of commercial
marijuana operations than the 2011 memorandum, by focusing enforcement on those that threaten the eight
enforcement priorities.

10 Memorandum for Selected United States Attorneys from David W. Ogden, Deputy Attorney General, Investigations and Prosecutions in States Authorizing the Medical Use of
Marijuana, October 19, 2009, available at http://www.justice.gov/opa/documents/medical-marijuana.pdf.

11 Memorandum for United States Attorneys from James M. Cole, Deputy Attorney General, Guidance Regarding the Ogden Memo in Jurisdictions Seeking to Authorize Marijuana for
Medical Use, June 29, 2011, available at http://www.justice.gov /sites/default /files/oip /legacy /2014 /07 /23 /dag-guidance-201 1 -for-medical-marijuana-use.pdf.

12 Memorandum for all United States Attorneys from James M. Cole, Deputy Attorney General, Guidance Regarding Marijuana Enforcement, August 29, 2013, available at
http://www.justice.gov/iso/opa/resources/3052013829132756857467 .pdf

13 1d. at 2.

14 Id. at 2-3.

15 Id. at 3.

16 Id.

17 Id.
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In the most recent memorandum (2014), Cole stated that the eight enforcement priorities should also prioritize
the prosecution of marijuana related financial crimes.18 He affirmed that marijuana-related violations of the
Controlled Substances Act are unlawful activities, for which it is a “criminal offense to engage in certain
financial and monetary transactions with the proceeds.”!” These financial issues are discussed in greater detail
in the section entitled “Banking Concerns”.

While the 2009, 2011, 2013, and 2014 memoranda indicate some safety from federal prosecution for those
complying with state marijuana laws, they do not promise immunity. First, because the memoranda are
guidance and not law, the approach to federal enforcement could quickly change as new government officials
are elected.?0 Also, the DOJ has proved it will take action even when medical marijuana is legal under state
law. For example, the DOJ pursued civil forfeiture actions against two Californian dispensaries, Berkeley
Patients Group in 2013 and Harborside Health Center in 2012.21 Last year, many believed that such action
would end when a federal spending bill prohibited the DOJ from using funds made available in the act to
prevent states “from implementing their own State laws that authorize the use, distribution, possession, or
cultivation of medical marijuana.”?? However, it appears that the DOJ interprets the provision as only
prohibiting them from “impeding the ability of states to carry out their medical marijuana laws,” and that it
does not apply to cases against individuals or organizations.23 Therefore, until a court interprets the spending
bill prohibition, it is likely it will not have much effect on DOJ enforcement actions in medical marijuana cases.

BANKING CONCERNS

Under federal law it is illegal to provide banking services to those that manufacture or distribute marijuana.?4
As a result, many banks have been hesitant to offer banking services to both medical marijuana and
recreational marijuana providers.2> Some marijuana-related businesses have been forced to operate solely
using cash.26 Not only is the lack of banking services a public safety concern, it also makes the industry harder
to tax and limits growth. For example, marijuana-related businesses often struggle to find financing for

18 Memorandum for all United States Attorneys from James M. Cole, Deputy Attorney General, Guidance Regarding Marijuana Related Financial Crimes, February 14, 2014,
available at http://www.justice.gov/sites/default/files /usao-wdwa/legacy /2014,/02 /14 /DAG%20Memo%20-
%20Guidance%20Regarding%20Marijuana%20Related%20Financial%20Crimes%202%2014%2014%20(2).pdf

19 Id. at 2.

20 Implementation of the Minnesota Medical Cannabis Program, at 25.

21 Cities Try, and Fail (So Far), to Prevent Federal Marijuana Enforcement, October 24, 2014, available at https://www.fas.org/sgp/crs/misc/cities.pdf.

City of Oakland v. Holder, 901 F. Supp.2d 1188(2013).

United States v. Real Prop. & Improvements Located at 2366 San Pablo Avenue, 2015 U.S. Dist. LEXIS 14624 (N.D. Cal. Feb. 6, 2015).

22 H.Amd+t.748 to H.R.4660, available at https://www.congress.gov/amendment/113th-congress/house-amendment /748 /text.

23 Timothy M. Phelps, Justice Department says it can still prosecute medical marijuana case, April 2, 2015, available at http://www.latimes.com/nation/nationnow /la-na-nn-medical-
marijuana-abusers-20150401 -story.html.

24 Julie Andersen Hill, Banks, Marijuana, and Federalism, 2014 (hereafter Banks, Marijuana, and Federalism) available at https://www.dropbox.com/s/dc5w9q2ntlc9myu/Hill-on-
marijuana-banking.pdf2dI=0.

25 Marijuana: Medical and Retail, at 24.

26 Banks, Marijuana, and Federalism, at 3.
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expansion.Z’ Banking has been described as “the most urgent issue facing the legal cannabis industry
today.”28

In 2014, the Financial Crimes Enforcement Network (FinCEN) responded to this banking crisis, releasing
guidance to “clarify Bank Secrecy Act (BSA) expectations for financial institutions seeking to provide services
to marijuana-related businesses”.2? This guidance was touted by some as allowing banks to “legally” provide
financial services to marijuana-related businesses, and was criticized by others for not overcoming the
underlying issue of federal illegality.30

The guidance states that financial institutions are required to file suspicious activity reports (SARs) for all
transactions conducted at the financial institution by marijuana-related businesses, and to categorize the
reports based on Cole’s eight enforcement priorities.3! If the financial institution is “providing financial services
to a marijuana-related business that it reasonably believes...does not implicate one of the Cole Memo
priorities or violate state law” they file a “Marijuana Limited” SAR filing.32 If the marijuana-related business is
believed to be implicating one of the Cole Memo priorities or violating state law, then the financial institution
must file a “Marijuana Priority” SAR filing.33 Finally, if the financial institution wants to terminate their
relationship with the marijuana-related business, they must file a “Marijuana Termination” SAR filing. The
FinCEN guidance also provided a list of “red flags” for when a marijuana-related business may be
implicating one of the Cole Memo priorities.3*

While FinCEN’s guidance claimed it would “enhance the availability of financial services for...marijuana-
related businesses”, it did not guarantee protection against criminal prosecution or hefty civil monetary
penalties for financial institutions or their employees.>> Banks are concerned that they cannot control or know
whether their clients are complying with the eight Cole memorandum priorities.3® Now, over a year after the
FinCEN guidance, it appears some financial institutions are choosing to take marijuana related clients, and
others are not.3” Between February 14, 2014 and January 16, 2015 the following SARs were filed:

®  Marijuana Limited — 1,736 filed in 25 states
®  Marijuana Priority — 313 filed in 19 states

27 Id. at 4.

28 Id. at 6, (quoting Aaron Smith, executive director of the National Cannabis Industry Association in Washington, D.C.).

29 Department of the Treasury, Financial Crimes Enforcement Network, BSA Expectations Regarding Marijuana-Related Business, February 14, 2014 (hereafter FinCEN Guidance),
available at http://www.fincen.gov/statutes_regs/guidance /html /FIN-2014-G001.html.

30 States News Service, Justice Department and Treasury Department Announce New Guidelines Allowing Banks to Work with Marijuana Businesses, States News Service, February 14,
2014.

Travis Nelson, United States: Legalized Marijuana Guidance Leaves some Banks Dazed and Confused, Mondaq Business Briefing, February 22, 2014 .

31 FinCEN Guidance.

Alison Jimenez, David J. Schwartz, Michael Zeldin, H. David Kotz, Managing AML/KYC Compliance Risk Webinar (hereafter Compliance Risk Webinar), available at
http://pages.marketing.americanbanker.com /20150511 _abp_pso_jumio_ws_Ip.html.

32 FinCEN Guidance.

33 Id.

34 Id.

35 1d.

Banks, Marijuana, and Federalism, at 17.

36 Compliance Risk Webinar.

37 Alison Jimenez, and Steve Kemmerling, Who is Filing Suspicious Activity Reports on the Marijuana Industry? New Data May Surprise You, April 13, 2015, available at

http:/ /securitiesanalytics.com/marijuana_SARs. Raw data validity confirmed in Some Banks Serve marijuana Businesses As Others Axe Them, Wall Street Journal, April 13, 2015.
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e Marijuana Termination — 1,292 in 42 states38

Because financial institutions are required to submit recurring SARs every 90-120 days for businesses in the
“Marijuana Limited” category, between February 14, 2014 and January 16, 2015 one marijuana-related
business could have caused as many as three SARs to be issued.?® Therefore, the number of marijuana-related
businesses for which a “Marijuana Limited” SAR was filed could be anywhere between 579 and 1,736, which
is evidence that some financial institutions provide financial services to marijuana-related businesses. However,
1,292 “Marijuana Termination” SARs show that there are also financial institutions ending their relationship
with marijuana-related businesses. Therefore, the FinCEN guidance has far from solved the banking issue in
the marijuana industry.

ADDITIONAL LEGAL CONSEQUENCES

In April of 2015, the Congressional Research Service identified four additional consequences of conflicting
federal and state medical marijuana laws. These include a lack of protection from employment discrimination,
income tax inequity, severe penalties for firearm possession, and lack of access to federally assisted housing.

The first issue identified by the Congressional Research Service is that state and federal courts have held that
the Americans with Disability Act (ADA) does not protect employees from being fired by a private company
due to medical marijuana use.#® The ADA and similar state statutes only protect against discrimination based
on lawful activity, and medical marijuana use violates federal law.4! Some state medical marijuana statutes
attempt to protect employees from this type of discrimination, but many do not address the issue.*2

The second issue is that federal income tax is affected by medical marijuana. According to Section 280 E of
the Internal Revenue Code, marijuana vendors may not deduct operating expenses (e.g. wages or rent) when
calculating their income tax liability; they may only deduct the cost of goods sold (money spent to purchase
inventory).43 This creates income tax inequity because a marijuana related business will pay a higher average
tax rate than a financially identical non-marijuana related business. Also, medical marijuana patients may not
deduct medical marijuana expenses from their personal income tax.%4

The third issue is that it is illegal under federal law for users of a controlled substance to ship, transport,
receive or possess firearms or ammunition.*> In 2011, the Bureau of Alcohol, Tobacco, Firearms and Explosives
(ATF) released an “Open Letter to All Federal Firearms Licensees” stating that “any person who uses or is

38 Id.

39 Compliance Risk Webinar.

40 Marijuana: Medical and Retail, at 29 and 31.
41 Id.

42 Id.

43 26 U.S.C. §280E.

Marijuana: Medical and Retail, at 32.

44 Id. at 32.

4518 U.S.C. §922(g)(3).

Marijuana: Medical and Retail, at 33.
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addicted to marijuana, regardless of whether his or her State has passed legislation authorizing marijuana
use for medicinal purposes, is an unlawful user of...a controlled substance, and is prohibited by Federal law
from possessing firearms or ammunition.”# It is also unlawful for an individual to sell or dispose of a firearm
or ammunition “to any person knowing or having reasonable cause to believe” that individual is a user of
medical marijuana.*” Therefore, medical marijuana laws fail to protect medical marijuana users from losing
their right to possess firearms. Another potential problem is that possession or use of a firearm during a “drug
trafficking crime” carries hefty imprisonment terms.*8 This means that those providing security for a marijuana

manufacturer or dispensary cannot carry a gun without being subject to this law. 4

The last concern identified by the Congressional Research Service is that medical marijuana use prevents users
from accessing federal housing.50 In 2011 the U.S. Department of Housing and Urban Development released
a memorandum which stated that Public Housing Agencies (PHAs) and owners must deny federal housing
admission to applicants who are using medical marijuana. Current residents may be permitted to use medical
marijuana, but PHAs and owners have the authority to evict for medical marijuana use if they so choose.?!

CONCLUSION

The legalization of medical marijuana under state law while it is illegal under federal law brings a unique set
of challenges. Many states have decided that the benefits associated with medical marijuana outweigh these
challenges. This may be because one of the biggest risks (that of federal prosecution) will effect few
individuals if favorable federal guidance continues. However, Utah may want to consider not only whether
medical marijuana should be legalized, but also when. Based on the concerns raised in this report, it may be
prudent for Utah to wait to pass marijuana legislation until after the next set of federal elections, or until the
marijuana is no longer a schedule | drug, or even just until there is a longer pattern of federal leniency on
medical marijuana prosecution. However, the consequences of conflicting federal and state medical marijuana
laws are not the only important considerations in the medical marijuana debate. Therefore, it is possible that
Utah will join 23 states and the District of Columbia in the decision that the benefits of medical marijuana
outweigh the consequences of conflicting with federal law.

46 Department of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives, Open Letter to All Federal Firearm Licensers, September 21, 2011, available at

http:/ /www.nssf.org /share /PDF /ATFOpenLetter092111.pdf.

47 Id.

48 18 U.S.C. §924(c).

49 Marijuana: Medical and Retail, at 33.

50 Id.

51 Memorandum for John Trasvina, Assistant Secretary for Fair Housing and Equal Opportunity, David Stevens, Assistant Secretary for Housing /Federal Housing Commissioner, and
Sandra B. Henriquez, Assistant Secretary for Public and Indian Housing, from Helen Kanovsky, Medical Use of Marijuana and Reasonable Accommodation in Federal Public and Assisted

Housing, January 20, 2011, available at http://www.nhlp.org /files/3.%20KanovskyMedicalMarijunanaReasAccomm%28012011%29.pdf.
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U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Atlorpey Clenernl Washington, D.C 20530

October 19, 2009

MEMORANDUM FOR SELEGTED UNITED STATES ATTORNEYS
™~ a

FROM: David W. Ogde
Deputy Attorney General

SUBJECT:  Investigations and Prosecutions in States
Authorizing the Medical Use of Marijuana

This memorandum provides clarification and guidance to federal prosecutors in States
that have enacted laws authorizing the medical use of marijuana. These laws vary in their
substantive provisions and in the extent of state regulatory oversight, both among the enacting
States and among local jurisdictions within those States. Rather than developing different
guidelines for every possible variant of state and local law, this memorandum provides uniform
guidance 10 focus federal investigations and prosecutions in these States on core federal
enforcement priorities.

The Department of Justice is committed to the enforcement of the Controlled Substances
Act in all States, Congress has determined that marijuana is a dangerous drug, and the illegal
distribution and sale of marijuana is a serious crime and provides a significant source of revenue
lo large-scale criminal enterprises, gangs, and cartels. One timely example underscores the
importance of our efforts to prosecute significant marijuana traffickers: marijuana distribution in
the United States remains the single largest source of reyenue for the Mexican cartels.

The Department is also committed to making efficient and rational use of its limited
investigative and prosecutorial resources. In general, United States Attorneys are vested with
“plenary authority with regard to federal criminal matters” within their districts, USAM 9-2.001.
[n exercising this authority, United States Attorneys are “invested by statute and delegation from
the Attorney General with the broadest discretion in the exercise of such authority.™ /& This
authority should. of course, be exercised consistent with Department priorities and guidance.

The prosecution of significant traffickers of illegal drugs. including marijuana, and the
disruption of'illegal drug manufacturing and trafficking networks continues to be a core priority
in the Department’s efforts against narcotics and dangerous drugs, and the Department’s
investigative and prosecutorial resources should be directed towards these objectives. As a
general matter. pursuit of these priorities should not focus federal resources in your States on
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Subject: Investigations and Prosecutions in States Authorizing the Medical Use of Marijuana

individuals whose actions are in clear and unambiguous compliance with existing state laws
providing for the medical use of marijuana. For example, prosecution of individuals with cancer
or other serious illnesses who use marijuana as part of a recommended treatment regimen
consistent with applicable state law, or those caregivers in clear and unambiguous compliance
with existing state law who provide such individuals with marijuana, is unlikely to be an efficient
use of limited federal resources. On the other hand, prosecution of commercial enterprises that
unlawfully market and sell marijuana for profit continues to be an enforcement priority of the
Department. To be sure, claims of compliance with state or local law may mask operations
inconsistent with the terms, conditions, or purposes of those laws, and federal law enforcement
should not be deterred by such assertions when otherwise pursuing the Department’s core
enforcement priorities.

Typically, when any of the following characteristics is present, the conduct will not be in
clear and unambiguous compliance with applicable state law and may indicate illegal drug
trafficking activity of potential federal interest:

» unlawful possession or unlawful use of firearms:

« violence:

» sales to minors;

» financial and marketing activities inconsistent with the terms, conditions, or purposes of
state law, including evidence of money laundering activity and/or financial gains or
excessive amounts of cash inconsistent with purported compliance with state or local law;

« amounts of marijuana inconsistent with purported compliance with state or local law:

» illegal possession or sale of other controlled substances; or

« ties to other criminal enterprises.

Of course, no State can authorize violations of federal law, and the list of factors above is
not intended to describe exhaustively when a federal prosecution may be warranted.
Accordingly. in prosecutions under the Controlled Substances Act, federal prosecutors are not
expected to charge, prove, or otherwise establish any state law violations. Indeed, this
memorandum does not alter in any way the Department’s authority to enforce federal law,
including laws prohibiting the manufacture, production, distribution, possession, or use of
marijuana on federal property. This guidance regarding resource allocation does not “legalize”
marijuana or provide a legal defense to a violation of federal law, nor is it intended to create any
privileges, benefits, or rights, substantive or procedural, enforceable by any individual. party or
witness in any administrative, civil, or criminal matter. Nor does clear and unambiguous
compliance with state law or the absence of one or all of the above factors create a legal defense
to a violation of the Controlled Substances Act, Rather, this memorandum is intended solely as a
guide to the exercise of investigative and prosecutorial discretion.
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Finally, nothing herein precludes investigation or prosecution where there is a reasonable
basis to believe that compliance with state law is being invoked as a pretext for the production or
distribution of marijuana for purposes not authorized by state law. Nor does this guidance
preclude investigation or prosecution, even when there is clear and unambiguous compliance
with existing state law, in particular circumstances where investigation or prosecution otherwise
serves important federal interests.

Your offices should continue to review marijuana cases for prosecution on a case-by-case
basis, consistent with the guidance on resource allocation and federal priorities set forth herein,
the consideration of requests for federal assistance from state and local law enforcement
authorities. and the Principles of Federal Prosecution.

cc: All United States Attorneys

Lanny A. Breuer
Assistant Attorney General
Criminal Division

B. Todd Jones

United States Attorney

District of Minnesota

Chair, Attorney General’s Advisory Committee

Michele M. Leonhart
Acting Administrator
Drug Enforcement Administration

H. Marshall Jarrett
Director
Executive Office for United States Attorneys

Kevin L. Perkins
Assistant Director
Criminal Investigative Division
Federal Bureau of Investigation



U.S. Department of Justice

Office of the Deputy Attorney General

Washington, D.C. 20530

June 29, 2011

MEMORANDUM FOR UNITED STAT fgf’rWS
/;"_ 7 A

FROM: James M. Cole g
Deputy Attomqé)/General

SUBJECT:  Guidance Regarding the Ogden Memo in Jurisdictions
Seeking to Authorize Marijuana for Medical Use

Over the last several months some of you have requested the Department’s assistance in
responding to inquiries from State and local govemments seeking guidance about the
Department’s position on enforcement of the Controlled Substances Act (CSA) in jurisdictions
that have under consideration, or have implemented, legislation that would sanction and regulate
the commercial cultivation and distribution of marijuana purportedly for medical use. Some of
these jurisdictions have considered approving the cultivation of large quantities of marijuana, or
broadening the regulation and taxation of the substance. You may have seen letters responding
to these inquiries by several United States Attorneys. Those letters are entirely consistent with
the October 2009 memorandum issued by Deputy Attorney General David Ogden to federal
prosecutors in States that have enacted laws authorizing the medical use of marijuana (the
“Ogden Memo”).

The Department of Justice is committed to the enforcement of the Controlled Substances
Act in all States. Congress has determined that marijuana is a dangerous drug and that the illegal
distribution and sale of marijuana is a serious crime that provides a significant source of revenue
to large scale criminal enterprises, gangs, and cartels. The Ogden Memorandum provides
guidance to you in deploying your resources to enforce the CSA as part of the exercise of the
broad discretion you are given to address federal criminal matters within your districts.

A number of states have enacted some form of legislation relating to the medical use of
marijuana. Accordingly, the Ogden Memo reiterated to you that prosecution of significant
traffickers of illegal drugs, including marijuana, remains a core priority, but advised that it is
likely not an efficient use of federal resources to focus enforcement efforts on individuals with
cancer or other serious illnesses who use marijuana as part of a recommended treatment regimen
consistent with applicable state law, or their caregivers. The term “caregiver” as used in the
memorandum meant just that: individuals providing care to individuals with cancer or other
serious illnesses, not commercial operations cultivating, selling or distributing marijuana.

The Department’s view of the efficient use of limited federal resources as articulated in
the Ogden Memorandum has not changed. There has, however, been an increase in the scope of
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commercial cultivation, sale, distribution and use of marijuana for purported medical purposes.
For example, within the past 12 months, several jurisdictions have considered or enacted
legislation to authorize multiple large-scale, privately-operated industrial marijuana cultivation
centers. Some of these planned facilities have revenue projections of millions of dollars based
on the planned cultivation of tens of thousands of cannabis plants.

The Ogden Memorandum was never intended to shield such activities from federal
enforcement action and prosecution, even where those activities purport to comply with state
law. Persons who are in the business of cultivating, selling or distributing marijuana, and those
who knowingly facilitate such activities, are in violation of the Controlled Substances Act,
regardless of state law. Consistent with resource constraints and the discretion you may exercise
in your district, such persons are subject to federal enforcement action, including potential
prosecution. State laws or local ordinances are not a defense to civil or criminal enforcement of
federal law with respect to such conduct, including enforcement of the CSA. Those who engage
in transactions involving the proceeds of such activity may also be in violation of federal money
laundering statutes and other federal financial laws.

The Department of Justice is tasked with enforcing existing federal criminal laws in all
states, and enforcement of the CSA has long been and remains a core priority.

cc: Lanny A. Breuer
Assistant Attorney General, Criminal Division

B. Todd Jones

United States Attorney
District of Minnesota
Chair, AGAC

Michele M. Leonhart
Administrator
Drug Enforcement Administration

H. Marshall Jarrett
Director
Executive Office for United States Attorneys

Kevin L. Perkins

Assistant Director

Criminal Investigative Division
Federal Bureau of Investigations



U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Attorney General Washington, D.C. 20530

August 29, 2013

MEMORANDUM FOR ALL UNITED STATES ATTORNEYS

FROM: James M. Cole —//fi/ (/{/

Deputy AttorneyGeneral

SUBIJECT: Guidance Regardine Marijuana Enforcement

In October 2009 and June 2011, the Department issued guidance to federal prosecutors
concerning marijuana enforcement under the Controlled Substances Act (CSA). This
memorandum updates that guidance in light of state ballot initiatives that legalize under state law
the possession of small amounts of marijuana and provide for the regulation of marijuana
production, processing, and sale. The guidance set forth herein applies to all federal enforcement
activity, including civil enforcement and criminal investigations and prosecutions, concerning
marijuana in all states.

As the Department noted in its previous guidance, Congress has determined that
marijuana is a dangerous drug and that the illegal distribution and sale of marijuana is a serious
crime that provides a significant source of revenue to large-scale criminal enterprises, gangs, and
cartels. The Department of Justice is committed to enforcement of the CSA consistent with
those determinations. The Department is also committed to using its limited investigative and
prosecutorial resources to address the most significant threats in the most effective, consistent,
and rational way. In furtherance of those objectives, as several states enacted laws relating to the
use of marijuana for medical purposes, the Department in recent years has focused its efforts on
certain enforcement priorities that are particularly important to the federal government:

» Preventing the distribution of marijuana to minors;

¢ Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs,
and cartels;

* Preventing the diversion of marijuana from states where it is legal under state law in
some form to other states;

s Preventing state-authorized marijuana activity from being used as a cover or pretext for
the trafficking of other illegal drugs or other illegal activity;
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e Preventing violence and the use of firearms in the cultivation and distribution of
marijuana;

e Preventing drugged driving and the exacerbation of other adverse public health
consequences associated with marijuana use;

e Preventing the growing of marijuana on public lands and the attendant public safety and
environmental dangers posed by marijuana production on public lands; and

¢ Preventing marijuana possession or use on federal property.

These priorities will continue to guide the Department’s enforcement of the CSA against
marijuana-related conduct. Thus, this memorandum serves as guidance to Department attorneys
and law enforcement to focus their enforcement resources and efforts, including prosecution, on
persons or organizations whose conduct interferes with any one or more of these priorities,
regardless of state law.!

Outside of these enforcement priorities, the federal govermment has traditionally relied on
states and local law enforcement agencies to address marijuana activity through enforcement of
their own narcotics laws. For example, the Department of Justice has not historically devoted
resources to prosecuting individuals whose conduct is limited to possession of small amounts of
marijuana for personal use on private property. Instead, the Department has left such lower-level
or localized activity to state and local authorities and has stepped in to enforce the CSA only
when the use, possession, cultivation, or distribution of marijuana has threatened to cause one of
the harms identified above.

The enactment of state laws that endeavor to authorize marijuana production,
distribution, and possession by establishing a regulatory scheme for these purposes affects this
traditional joint federal-state approach to narcotics enforcement. The Department’s guidance in
this memorandum rests on its expectation that states and local govermments that have enacted
laws authorizing marijuana-related conduct will implement strong and effective regulatory and
enforcement systems that will address the threat those state laws could pose to public safety,
public health, and other law enforcement interests. A system adequate to that task must not only
contain robust controls and procedures on paper; it must also be effective in practice.
Jurisdictions that have implemented systems that provide for regulation of marijuana activity

' These enforcement priorities are listed in general terms; each encompasses a variety of conduct
that may merit civil or criminal enforcement of the CSA. By way of example only, the
Department’s interest in preventing the distribution of marijuana to minors would call for
enforcement not just when an individual or entity sells or transfers marijuana to a minor, but also
when marijuana trafficking takes place near an area associated with minors; when marijuana or
marijuana-infused products are marketed in a manner to appeal to minors; or when marijuana is
being diverted, directly or indirectly, and purposefully or otherwise, to minors.
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must provide the necessary resources and demonstrate the willingness to enforce their laws and
regulations in a manner that ensures they do not undermine federal enforcement priorities.

In jurisdictions that have enacted laws legalizing marijuana in some form and that have
also implemented strong and effective regulatory and enforcement systems to control the
cultivation, distribution, sale, and possession of marijuana, conduct in compliance with those
laws and regulations is less likely to threaten the federal priorities set forth above. Indeed, a
robust system may affirmatively address those priorities by, for example, implementing effective
measures to prevent diversion of marijuana outside of the regulated system and to other states,
prohibiting access to marijuana by minors, and replacing an illicit marijuana trade that funds
criminal enterprises with a tightly regulated market in which revenues are tracked and accounted
for. In those circumstances, consistent with the traditional allocation of federal-state efforts in
this area, enforcement of state law by state and local law enforcement and regulatory bodies
should remain the primary means of addressing marijuana-related activity. If state enforcement
efforts are not sufficiently robust to protect against the harms set forth above, the federal
government may seek to challenge the regulatory structure itself in addition to continuing to
bring individual enforcement actions, including criminal prosecutions, focused on those harms.

The Department’s previous memoranda specifically addressed the exercise of
prosecutorial discretion in states with laws authorizing marijuana cultivation and distribution for
medical use. In those contexts, the Department advised that it likely was not an efficient use of
federal resources to focus enforcement efforts on seriously ill individuals, or on their individual
caregivers. In doing so, the previous guidance drew a distinction between the seriously ill and
their caregivers, on the one hand, and large-scale, for-profit commercial enterprises, on the other,
and advised that the latter continued to be appropriate targets for federal enforcement and
prosecution. In drawing this distinction, the Department relied on the common-sense judgment
that the size of a marijuana operation was a reasonable proxy for assessing whether marijuana
trafficking implicates the federal enforcement priorities set forth above.

As explained above, however, both the existence of a strong and effective state regulatory
system, and an operation’s compliance with such a system, may allay the threat that an
operation’s size poses to federal enforcement interests. Accordingly, in exercising prosecutorial
discretion, prosecutors should not consider the size or commercial nature of a marijuana
operation alone as a proxy for assessing whether marijuana trafficking implicates the
Department’s enforcement priorities listed above. Rather, prosecutors should continue to review
marijuana cases on a case-by-case basis and weigh all available information and evidence,
including, but not limited to, whether the operation is demonstrably in compliance with a strong
and effective state regulatory system. A marijuana operation’s large scale or for-profit nature
may be a relevant consideration for assessing the extent to which it undermines a particular
federal enforcement priority. The primary question in all cases — and in all jurisdictions — should
be whether the conduct at issue implicates one or more of the enforcement priorities listed above.
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As with the Department’s previous statements on this subject, this memorandum is
intended solely as a guide to the exercise of investigative and prosecutorial discretion. This
memorandum does not alter in any way the Department’s authority to enforce federal law,
including federal laws relating to marijuana, regardless of state law. Neither the guidance herein
nor any state or local law provides a legal defense to a violation of federal law, including any
civil or criminal violation of the CSA. Even in jurisdictions with strong and effective regulatory
systems, evidence that particular conduct threatens federal priorities will subject that person or
entity to federal enforcement action, based on the circumstances. This memorandum is not
intended to, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matter civil or criminal. It applies prospectively to the
exercise of prosecutorial discretion in future cases and does not provide defendants or subjects of
enforcement action with a basis for reconsideration of any pending civil action or criminal
prosecution. Finally, nothing herein precludes investigation or prosecution, even in the absence
of any one of the factors listed above, in particular circumstances where investigation and
prosecution otherwise serves an important federal interest.

cc: Mythili Raman
Acting Assistant Attorney General, Criminal Division

Loretta E. Lynch

United States Attorney

Eastern District of New York

Chair, Attorney General’s Advisory Committee

Michele M. Leonhart
Administrator
Drug Enforcement Administration

H. Marshall Jarrett
Director
Executive Office for United States Attorneys

Ronald T. Hosko
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Deputy Attorney General

SUBJECT:  Guidance Regarding Marijuana Related Financial Crimes

On August 29, 2013, the Department issued guidance (August 29 guidance) to federal
prosecutors concerning marijuana enforcement under the Controlled Substances Act (CSA). The
August 29 guidance reiterated the Department’s commitment to enforcing the CSA consistent
with Congress’ determination that marijuana is a dangerous drug that serves as a significant
source of revenue to large-scale criminal enterprises, gangs, and cartels. In furtherance of that
commitment, the August 29 guidance instructed Department attorneys and law enforcement to
focus on the following eight priorities in enforcing the CSA against marijuana-related conduct:

¢ Preventing the distribution of marijuana to minors;

e Preventing revenue from the sale of marijuana from going to criminal enterprises,
gangs, and cartels;

o Preventing the diversion of marijuana from states where it is legal under state law
in some form to other states;

e Preventing state-authorized marijuana activity from being used as a cover or
pretext for the trafficking of other illegal drugs or other illegal activity;

e Preventing violence and the use of firearms in the cultivation and distribution of
marijuana;

¢ Preventing drugged driving and the exacerbation of other adverse public health
consequences associated with marijuana use;

e Preventing the growing of marijuana on public lands and the attendant public
safety and environmental dangers posed by marijuana production on public lands;
and

¢ Preventing marijuana possession or use on federal property.

Under the August 29 guidance, whether marijuana-related conduct implicates one or
more of these enforcement priorities should be the primary question in considering prosecution
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under the CSA. Although the August 29 guidance was issued in response to recent marijuana
legalization initiatives in certain states, it applies to all Department marijuana enforcement
nationwide. The guidance, however, did not specifically address what, if any, impact it would
have on certain financial crimes for which marijuana-related conduct is a predicate.

The provisions of the money laundering statutes, the unlicensed money remitter statute,
and the Bank Secrecy Act (BSA) remain in effect with respect to marijuana-related conduct.
Financial transactions involving proceeds generated by marijuana-related conduct can form the
basis for prosecution under the money laundering statutes (18 U.S.C. §§ 1956 and 1957), the
unlicensed money transmitter statute (18 U.S.C. § 1960), and the BSA. Sections 1956 and 1957
of Title 18 make it a criminal offense to engage in certain financial and monetary transactions
with the proceeds of a “specified unlawful activity,” including proceeds from marijuana-related
violations of the CSA. Transactions by or through a money transmitting business involving
funds “derived from” marijuana-related conduct can also serve as a predicate for prosecution
under 18 U.S.C. § 1960. Additionally, financial institutions that conduct transactions with
money generated by marijuana-related conduct could face criminal liability under the BSA for,
among other things, failing to identify or report financial transactions that involved the proceeds
of marijuana-related violations of the CSA. See, e.g., 31 U.S.C. § 5318(g). Notably for these
purposes, prosecution under these offenses based on transactions involving marijuana proceeds
does not require an underlying marijuana-related conviction under federal or state law.

As noted in the August 29 guidance, the Department is committed to using its limited
investigative and prosecutorial resources to address the most significant marijuana-related cases
in an effective and consistent way. Investigations and prosecutions of the offenses enumerated
above based upon marijuana-related activity should be subject to the same consideration and
prioritization. Therefore, in determining whether to charge individuals or institutions with any of
these offenses based on marijuana-related violations of the CSA, prosecutors should apply the
eight enforcement priorities described in the August 29 guidance and reiterated above. ' For
example, if a financial institution or individual provides banking services to a marijuana-related
business knowing that the business is diverting marijuana from a state where marijuana sales are
regulated to ones where such sales are illegal under state law, or is being used by a criminal
organization to conduct financial transactions for its criminal goals, such as the concealment of
funds derived from other illegal activity or the use of marijuana proceeds to support other illegal
activity, prosecution for violations of 18 U.S.C. §§ 1956, 1957, 1960 or the BSA might be
appropriate. Similarly, if the financial institution or individual is willfully blind to such activity
by, for example, failing to conduct appropriate due diligence of the customers’ activities, such
prosecution might be appropriate. Conversely, if a financial institution or individual offers

' The Department of the Treasury’s Financial Crimes Enforcement Network (FinCEN) is issuing concurrent
guidance to clarify BSA expectations for financial institutions seeking to provide services to marijuana-related
businesses. The FinCEN guidance addresses the filing of Suspicious Activity Reports (SAR) with respect to
marijuana-related businesses, and in particular the importance of considering the eight federal enforcement priorities
mentioned above, as well as state law. As discussed in FinCEN’s guidance, a financial institution providing
financial services to a marijuana-related business that it reasonably believes, based on its customer due diligence,
does not implicate one of the federal enforcement priorities or violate state law, would file a “Marijuana Limited”
SAR, which would include streamlined information. Conversely, a financial institution filing a SAR on a
marijuana-related business it reasonably believes, based on its customer due diligence, implicates one of the federal
priorities or violates state law, would be label the SAR “Marijuana Priority,” and the content of the SAR would
include comprehensive details in accordance with existing regulations and guidance.
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services to a marijuana-related business whose activities do not implicate any of the eight
priority factors, prosecution for these offenses may not be appropriate.

The August 29 guidance rested on the expectation that states that have enacted laws
authorizing marijuana-related conduct will implement clear, strong and effective regulatory and
enforcement systems in order to minimize the threat posed to federal enforcement priorities.
Consequently, financial institutions and individuals choosing to service marijuana-related
businesses that are not compliant with such state regulatory and enforcement systems, or that
operate in states lacking a clear and robust regulatory scheme, are more likely to risk
entanglement with conduct that implicates the eight federal enforcement priorities. > In addition,
because financial institutions are in a position to facilitate transactions by marijuana-related
businesses that could implicate one or more of the priority factors, financial institutions must
continue to apply appropriate risk-based anti-money laundering policies, procedures, and
controls sufficient to address the risks posed by these customers, including by conducting
customer due diligence designed to identify conduct that relates to any of the eight priority
factors. Moreover, as the Department’s and FinCEN’s guidance are designed to complement
each other, it is essential that financial institutions adhere to FinCEN’s guidance.” Prosecutors
should continue to review marijuana-related prosecutions on a case-by-case basis and weigh all
available information and evidence in determining whether particular conduct falls within the
identified priorities.

As with the Department’s previous statements on this subject, this memorandum is
intended solely as a guide to the exercise of investigative and prosecutorial discretion. This
memorandum does not alter in any way the Department’s authority to enforce federal law,
including federal laws relating to marijuana, regardless of state law. Neither the guidance herein
nor any state or local law provides a legal defense to a violation of federal law, including any
civil or criminal violation of the CSA, the money laundering and unlicensed money transmitter
statutes, or the BSA, including the obligation of financial institutions to conduct customer due
diligence. Even in jurisdictions with strong and effective regulatory systems, evidence that
particular conduct of a person or entity threatens federal priorities will subject that person or
entity to federal enforcement action, based on the circumstances. This memorandum is not
intended, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matter civil or criminal. It applies prospectively to the
exercise of prosecutorial discretion in future cases and does not provide defendants or subjects of
enforcement action with a basis for reconsideration of any pending civil action or criminal
prosecution. Finally, nothing herein precludes investigation or prosecution, even in the absence
of any one of the factors listed above, in particular circumstances where investigation and
prosecution otherwise serves an important federal interest.

? For example, financial institutions should recognize that a marijuana-related business operating in a state that has
not legalized marijuana would likely result in the proceeds going to a criminal organization.

3 Under FinCEN’s guidance, for instance, a marijuana-related business that is not appropriately licensed or is
operating in violation of state law presents red flags that would justify the filing of a Marijuana Priority SAR.
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The Financial Crimes Enforcement Network (“FinCEN”) is issuing guidance to clarify Bank
Secrecy Act (“BSA”) expectations for financial institutions seeking to provide services to
marijuana-related businesses. FinCEN is issuing this guidance in light of recent state initiatives
to legalize certain marijuana-related activity and related guidance by the U.S. Department of
Justice (“DOJ”) concerning marijuana-related enforcement priorities. This FinCEN guidance
clarifies how financial institutions can provide services to marijuana-related businesses
consistent with their BSA obligations, and aligns the information provided by financial
institutions in BSA reports with federal and state law enforcement priorities. This FinCEN
guidance should enhance the availability of financial services for, and the financial transparency
of, marijuana-related businesses.

Marijuana Laws and Law Enforcement Priorities

The Controlled Substances Act (“CSA”) makes it illegal under federal law to manufacture,
distribute, or dispense marijuana.! Many states impose and enforce similar prohibitions.
Notwithstanding the federal ban, as of the date of this guidance, 20 states and the District of
Columbia have legalized certain marijuana-related activity. In light of these developments, U.S.
Department of Justice Deputy Attorney General James M. Cole issued a memorandum (the
“Cole Memo”) to all United States Attorneys providing updated guidance to federal prosecutors
concerning marijuana enforcement under the CSA.> The Cole Memo guidance applies to all of
DOJ’s federal enforcement activity, including civil enforcement and criminal investigations and
prosecutions, concerning marijuana in all states.

The Cole Memo reiterates Congress’s determination that marijuana is a dangerous drug and that
the illegal distribution and sale of marijuana is a serious crime that provides a significant source
of revenue to large-scale criminal enterprises, gangs, and cartels. The Cole Memo notes that
DOJ is committed to enforcement of the CSA consistent with those determinations. It also notes
that DOJ is committed to using its investigative and prosecutorial resources to address the most

! Controlled Substances Act, 21 U.S.C. § 801, et seq.

? James M. Cole, Deputy Attorney General, U.S. Department of Justice, Memorandum for All United States
Attorneys: Guidance Regarding Marijuana Enforcement (August 29, 2013), available at
http://www.justice.gov/iso/opa/resources/3052013829132756857467 .pdf.

www.fincen.gov



significant threats in the most effective, consistent, and rational way. In furtherance of those
objectives, the Cole Memo provides guidance to DOJ attorneys and law enforcement to focus
their enforcement resources on persons or organizations whose conduct interferes with any one
or more of the following important priorities (the “Cole Memo priorities”):”

e Preventing the distribution of marijuana to minors;

e Preventing revenue from the sale of marijuana from going to criminal enterprises, gangs,
and cartels;

e Preventing the diversion of marijuana from states where it is legal under state law in some
form to other states;

e Preventing state-authorized marijuana activity from being used as a cover or pretext for the
trafficking of other illegal drugs or other illegal activity;

e Preventing violence and the use of firearms in the cultivation and distribution of marijuana;

e Preventing drugged driving and the exacerbation of other adverse public health
consequences associated with marijuana use;

e Preventing the growing of marijuana on public lands and the attendant public safety and
environmental dangers posed by marijuana production on public lands; and

e Preventing marijuana possession or use on federal property.

Concurrently with this FinCEN guidance, Deputy Attorney General Cole is issuing supplemental
guidance directing that prosecutors also consider these enforcement priorities with respect to
federal money laundering, unlicensed money transmitter, and BSA offenses predicated on
marijuana-related violations of the CSA.*

Providing Financial Services to Marijuana-Related Businesses

This FinCEN guidance clarifies how financial institutions can provide services to marijuana-
related businesses consistent with their BSA obligations. In general, the decision to open, close,
or refuse any particular account or relationship should be made by each financial institution
based on a number of factors specific to that institution. These factors may include its particular
business objectives, an evaluation of the risks associated with offering a particular product or
service, and its capacity to manage those risks effectively. Thorough customer due diligence is a
critical aspect of making this assessment.

In assessing the risk of providing services to a marijuana-related business, a financial institution
should conduct customer due diligence that includes: (i) verifying with the appropriate state
authorities whether the business is duly licensed and registered; (ii) reviewing the license
application (and related documentation) submitted by the business for obtaining a state license to
operate its marijuana-related business; (iii) requesting from state licensing and enforcement
authorities available information about the business and related parties; (iv) developing an
understanding of the normal and expected activity for the business, including the types of

* The Cole Memo notes that these enforcement priorities are listed in general terms; each encompasses a variety of
conduct that may merit civil or criminal enforcement of the CSA.

* James M. Cole, Deputy Attorney General, U.S. Department of Justice, Memorandum for All United States
Attorneys: Guidance Regarding Marijuana Related Financial Crimes (February 14, 2014).



products to be sold and the type of customers to be served (e.g., medical versus recreational
customers); (v) ongoing monitoring of publicly available sources for adverse information about
the business and related parties; (vi) ongoing monitoring for suspicious activity, including for
any of the red flags described in this guidance; and (vii) refreshing information obtained as part
of customer due diligence on a periodic basis and commensurate with the risk. With respect to
information regarding state licensure obtained in connection with such customer due diligence, a
financial institution may reasonably rely on the accuracy of information provided by state
licensing authorities, where states make such information available.

As part of its customer due diligence, a financial institution should consider whether a
marijuana-related business implicates one of the Cole Memo priorities or violates state law. This
is a particularly important factor for a financial institution to consider when assessing the risk of
providing financial services to a marijuana-related business. Considering this factor also enables
the financial institution to provide information in BSA reports pertinent to law enforcement’s
priorities. A financial institution that decides to provide financial services to a marijuana-related
business would be required to file suspicious activity reports (“SARs”) as described below.

Filing Suspicious Activity Reports on Marijuana-Related Businesses

The obligation to file a SAR is unaffected by any state law that legalizes marijuana-related
activity. A financial institution is required to file a SAR if, consistent with FinCEN regulations,
the financial institution knows, suspects, or has reason to suspect that a transaction conducted or
attempted by, at, or through the financial institution: (i) involves funds derived from illegal
activity or is an attempt to disguise funds derived from illegal activity; (ii) is designed to evade
regulations promulgated under the BSA, or (iii) lacks a business or apparent lawful purpose.’
Because federal law prohibits the distribution and sale of marijuana, financial transactions
involving a marijuana-related business would generally involve funds derived from illegal
activity. Therefore, a financial institution is required to file a SAR on activity involving a
marijuana-related business (including those duly licensed under state law), in accordance with
this guidance and FinCEN’s suspicious activity reporting requirements and related thresholds.

One of the BSA’s purposes is to require financial institutions to file reports that are highly useful
in criminal investigations and proceedings. The guidance below furthers this objective by
assisting financial institutions in determining how to file a SAR that facilitates law
enforcement’s access to information pertinent to a priority.

“Marijuana Limited” SAR Filings

A financial institution providing financial services to a marijuana-related business that it
reasonably believes, based on its customer due diligence, does not implicate one of the Cole
Memo priorities or violate state law should file a “Marijuana Limited” SAR. The content of this

5 See, e. g., 31 CFR § 1020.320. Financial institutions shall file with FinCEN, to the extent and in the manner
required, a report of any suspicious transaction relevant to a possible violation of law or regulation. A financial
institution may also file with FinCEN a SAR with respect to any suspicious transaction that it believes is relevant to
the possible violation of any law or regulation but whose reporting is not required by FinCEN regulations.



SAR should be limited to the following information: (i) identifying information of the subject
and related parties; (i1) addresses of the subject and related parties; (iii) the fact that the filing
institution is filing the SAR solely because the subject is engaged in a marijuana-related
business; and (iv) the fact that no additional suspicious activity has been identified. Financial
institutions should use the term “MARIJUANA LIMITED” in the narrative section.

A financial institution should follow FinCEN’s existing guidance on the timing of filing
continuing activity reports for the same activity initially reported on a “Marijuana Limited”
SAR.® The continuing activity report may contain the same limited content as the initial SAR,
plus details about the amount of deposits, withdrawals, and transfers in the account since the last
SAR. However, if, in the course of conducting customer due diligence (including ongoing
monitoring for red flags), the financial institution detects changes in activity that potentially
implicate one of the Cole Memo priorities or violate state law, the financial institution should file
a “Marijuana Priority” SAR.

“Marijuana Priority” SAR Filings

A financial institution filing a SAR on a marijuana-related business that it reasonably believes,
based on its customer due diligence, implicates one of the Cole Memo priorities or violates state
law should file a “Marijuana Priority” SAR. The content of this SAR should include
comprehensive detail in accordance with existing regulations and guidance. Details particularly
relevant to law enforcement in this context include: (i) identifying information of the subject and
related parties; (i1) addresses of the subject and related parties; (iii) details regarding the
enforcement priorities the financial institution believes have been implicated; and (iv) dates,
amounts, and other relevant details of financial transactions involved in the suspicious activity.
Financial institutions should use the term “MARIJUANA PRIORITY” in the narrative section to
help law enforcement distinguish these SARs.’

“Marijuana Termination” SAR Filings

If a financial institution deems it necessary to terminate a relationship with a marijuana-related
business in order to maintain an effective anti-money laundering compliance program, it should

% Frequently Asked Questions Regarding the FinCEN Suspicious Activity Report (Question #16), available at:
http://fincen.gov/whatsnew/html/sar fags.html (providing guidance on the filing timeframe for submitting a
continuing activity report).

7 FinCEN recognizes that a financial institution filing a SAR on a marijuana-related business may not always be
well-positioned to determine whether the business implicates one of the Cole Memo priorities or violates state law,
and thus which terms would be most appropriate to include (i.e., “Marijuana Limited” or “Marijuana Priority”). For
example, a financial institution could be providing services to another domestic financial institution that, in turn,
provides financial services to a marijuana-related business. Similarly, a financial institution could be providing
services to a non-financial customer that provides goods or services to a marijuana-related business (e.g., a
commercial landlord that leases property to a marijuana-related business). In such circumstances where services are
being provided indirectly, the financial institution may file SARs based on existing regulations and guidance without
distinguishing between “Marijuana Limited” and “Marijuana Priority.” Whether the financial institution decides to
provide indirect services to a marijuana-related business is a risk-based decision that depends on a number of factors
specific to that institution and the relevant circumstances. In making this decision, the institution should consider
the Cole Memo priorities, to the extent applicable.



file a SAR and note in the narrative the basis for the termination. Financial institutions should
use the term “MARIJUANA TERMINATION” in the narrative section. To the extent the
financial institution becomes aware that the marijuana-related business seeks to move to a
second financial institution, FinCEN urges the first institution to use Section 314(b) voluntary
information sharing (if it qualifies) to alert the second financial institution of potential illegal
activity. See Section 314(b) Fact Sheet for more information.®

Red Flags to Distinguish Priority SARs

The following red flags indicate that a marijuana-related business may be engaged in activity that
implicates one of the Cole Memo priorities or violates state law. These red flags indicate only
possible signs of such activity, and also do not constitute an exhaustive list. It is thus important
to view any red flag(s) in the context of other indicators and facts, such as the financial
institution’s knowledge about the underlying parties obtained through its customer due diligence.
Further, the presence of any of these red flags in a given transaction or business arrangement
may indicate a need for additional due diligence, which could include seeking information from
other involved financial institutions under Section 314(b). These red flags are based primarily
upon schemes and typologies described in SARs or identified by our law enforcement and
regulatory partners, and may be updated in future guidance.

e A customer appears to be using a state-licensed marijuana-related business as a front or
pretext to launder money derived from other criminal activity (i.e., not related to
marijuana) or derived from marijuana-related activity not permitted under state law.
Relevant indicia could include:

o The business receives substantially more revenue than may reasonably be
expected given the relevant limitations imposed by the state in which it operates.

o The business receives substantially more revenue than its local competitors or
than might be expected given the population demographics.

o The business is depositing more cash than is commensurate with the amount of
marijuana-related revenue it is reporting for federal and state tax purposes.

o The business is unable to demonstrate that its revenue is derived exclusively from
the sale of marijuana in compliance with state law, as opposed to revenue derived
from (i) the sale of other illicit drugs, (i1) the sale of marijuana not in compliance
with state law, or (iii) other illegal activity.

o The business makes cash deposits or withdrawals over a short period of time that
are excessive relative to local competitors or the expected activity of the business.

¥ Information Sharing Between Financial Institutions: Section 314(b) Fact Sheet, available at:
http://fincen.gov/statutes _regs/patriot/pdf/314bfactsheet.pdf.



o Deposits apparently structured to avoid Currency Transaction Report (“CTR”)
requirements.

o Rapid movement of funds, such as cash deposits followed by immediate cash
withdrawals.

o Deposits by third parties with no apparent connection to the accountholder.

o Excessive commingling of funds with the personal account of the business’s
owner(s) or manager(s), or with accounts of seemingly unrelated businesses.

o Individuals conducting transactions for the business appear to be acting on behalf
of other, undisclosed parties of interest.

o Financial statements provided by the business to the financial institution are
inconsistent with actual account activity.

o A surge in activity by third parties offering goods or services to marijuana-related
businesses, such as equipment suppliers or shipping servicers.

The business is unable to produce satisfactory documentation or evidence to demonstrate
that it is duly licensed and operating consistently with state law.

The business is unable to demonstrate the legitimate source of significant outside
investments.

A customer seeks to conceal or disguise involvement in marijuana-related business
activity. For example, the customer may be using a business with a non-descript name
(e.g., a “consulting,” “holding,” or “management” company) that purports to engage in
commercial activity unrelated to marijuana, but is depositing cash that smells like
marijuana.

Review of publicly available sources and databases about the business, its owner(s),
manager(s), or other related parties, reveal negative information, such as a criminal
record, involvement in the illegal purchase or sale of drugs, violence, or other potential
connections to illicit activity.

The business, its owner(s), manager(s), or other related parties are, or have been, subject
to an enforcement action by the state or local authorities responsible for administering or
enforcing marijuana-related laws or regulations.

A marijuana-related business engages in international or interstate activity, including by
receiving cash deposits from locations outside the state in which the business operates,
making or receiving frequent or large interstate transfers, or otherwise transacting with
persons or entities located in different states or countries.



e The owner(s) or manager(s) of a marijuana-related business reside outside the state in
which the business is located.

¢ A marijuana-related business is located on federal property or the marijuana sold by the
business was grown on federal property.

e A marijuana-related business’s proximity to a school is not compliant with state law.
¢ A marijuana-related business purporting to be a “non-profit” is engaged in commercial
activity inconsistent with that classification, or is making excessive payments to its

manager(s) or employee(s).

Currency Transaction Reports and Form 8300°s

Financial institutions and other persons subject to FinCEN’s regulations must report currency
transactions in connection with marijuana-related businesses the same as they would in any other
context, consistent with existing regulations and with the same thresholds that apply. For
example, banks and money services businesses would need to file CTRs on the receipt or
withdrawal by any person of more than $10,000 in cash per day. Similarly, any person or entity
engaged in a non-financial trade or business would need to report transactions in which they
receive more than $10,000 in cash and other monetary instruments for the purchase of goods or
services on FinCEN Form 8300 (Report of Cash Payments Over $10,000 Received in a Trade or
Business). A business engaged in marijuana-related activity may not be treated as a non-listed
business under 31 C.F.R. § 1020.315(¢e)(8), and therefore, is not eligible for consideration for an
exemption with respect to a bank’s CTR obligations under 31 C.F.R. § 1020.315(b)(6).

% ok ok % %

FinCEN’s enforcement priorities in connection with this guidance will focus on matters of
systemic or significant failures, and not isolated lapses in technical compliance. Financial
institutions with questions about this guidance are encouraged to contact FinCEN’s Resource
Center at (800) 767-2825, where industry questions can be addressed and monitored for the
purpose of providing any necessary additional guidance.
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OPEN LETTER TO ALL FEDERAL FIREARMS LICENSEES

The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) has received a number of inquiries regarding the
use of marijuana for medicinal purposes' and its applicability to Federal firearms laws. The purpose of this open
letter is to provide guidance on the issue and to assist you, a Federal firearms licensee, in complying with Federal
firearms laws and regulations.

A number of States have passed legislation allowing under State law the use or possession of marijuana for
medicinal purposes, and some of these States issue a card authorizing the holder to use or possess marijuana under
State law. During a firearms transaction, a potential transferee may advise you that he or she is a user of medical
marijuana, or present a medical marijuana card as identification or proof of residency.

As you know, Federal law, 18 U.S.C. § 922(g)(3), prohibits any person who is an “unlawful user of or addicted to
any controlled substance (as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802))” from
shipping, transporting, receiving or possessing firearms or ammunition. Marijuana is listed in the Controlled
Substances Act as a Schedule I controlled substance, and there are no exceptions in Federal law for marijuana
purportedly used for medicinal purposes, even if such use is sanctioned by State law. Further, Federal law, 18
U.S.C. § 922(d)(3), makes it unlawful for any person to sell or otherwise dispose of any firearm or ammunition to
any person Mnowing or having reasonable cause to believe that such person is an unlawful user of or addicted to a
controlled substance. As provided by 27 C.F.R. § 478.11, “an inference of current use may be drawn from evidence
of a recent use or possession of a controlled substance or a pattern of use or possession that reasonably covers the
present time.”

Therefore, any person who uses or is addicted to marijuana, regardless of whether his or her State has passed
legislation authorizing marijuana use for medicinal purposes, is an unlawful user of or addicted to a controlled
substance, and is prohibited by Federal law from possessing firearms or ammunition. Such persons should answer
“yes” to question 11.e. on ATF Form 4473 (August 2008), Firearms Transaction Record, and you may not transfer
firearms or ammunition to them. Further, if you are aware that the potential transferee is in possession of a card
authorizing the possession and use of marijuana under State law, then you have “reasonable cause to believe” that
the person is an unlawful user of a controlled substance. As such, you may not transfer firearms or ammunition to
the person, even if the person answered “no” to question 11.e. on ATF Form 4473.

ATF is committed to assisting you in complying with Federal firearms laws. If you have any questions, please
contact ATF’s Firearms Industry Programs Branch at (202) 648-7190.

Clutpbeb—
Arthur Herbert
Assistant Director

Enforcement Programs and Services

* The Federal government does not recognize marijuana asa medicine. The FDA has determined that marijuana has a high potential for abuse,
has no currently accepted medical use in treatment in the United States. and lacks an accepted level of safety for use under medical supervision.
See 66 Fed. Reg. 20052 (2001). This @pen Letter will use the terms “medical use” or “for medical purposes” with the understanding that such
use is not sanctioned by the federal agency charged with determining what substances are safe and effective as medicines.
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MEMORANDUM FOR: John Trasvifia, Assistant Secretary for Fair Housing and Equal
Opportunity

David Stevens, Assistant Secretary for Housing/ Federal Housing
Commissioner

Sandra B. Henriquez, Assistant Secretary for Public and
Indian Housing

/
FROM: Helen R. Kanost %’4 o

SUBJECT: Medical Use of Marijuana and Reasonable Accommodation
in Federal Public and Assisted Housing.

[. Introduction

The Oftice of Fair Housing and Equal Opportunity (FHEO) requested our opinion as to
whether Public Housing Agencies (PHAs) and owners of other federally assisted housing may grant
current or prospective residents a reasonable accommodation under federal or state
nondiscrimination laws for the use of medical marijuana.’ Commensurate with the relatively recent
upsurge of states passing medical marijuana laws, there has been a significant increase in the
number of requests by residents of those states for exceptions to federal drug-free laws and policies
to permit the use of medical marijuana as a reasonable accommodation for their disabilities. In
1999, this Office issued a Memorandum concluding that any state law purporting to legalize the use
of medical martjuana in public or other assisted housing would conflict with the admission and
termination standards found in the Quality Housmg and Work and Responsibility Act of 1998

QHWRA) and be subject to preemption.” With this Memorandum, we reaffirm the Laster
Memorandum’s conclusions, and we address those conclusions in the context of requests for
reasonable accommodation under federal and state nondiscrimination laws.

As discussed below, federal and state nondiscrimination laws do not require PHAs and
owners of other federally assisted housing to accommodate requests by current or prospective

! For purpeses of this Memorandum, “medical marijuana” refers to marijuana authorized by state medical marijuana
laws, and the “use” of medical marijuana encompasses the use, unlawful possession, manufacture, and distribution of
marijuana, as prohibited by the Controlled Substances Act. See infra Section IT1.B.2.

? QHWRA amended the United States Housing Act of 1937, 42 U.S.C. § 1437. Two of QHWRA's provisions, codified
at42 U.S.C. §§ 13661 and 13662, cover admission and termination standards, respectively, in federally assisted housing.
* See Sept. 24, 1999 Memorandum from Gail W. Laster, General Counsel, to William C. Apgar, Assistant Secretary,
Office of Housing/Federal Housing Comumissioner, and Harold Lucas, Assistant Secretary for Public and Indian
Housing, on “Medical use of marijuana in public housing™ [hereinafter [aster Memorandum] (attached).

www.hud.gov espanol.hud.gov



residents with disabilities to use medical marijuana. In fact, PHAs and owners may not permit the
use ot medical marijuana as a reasonable accommodation because: 1) persons who are currently
using illegal drugs, including medical marijuana, are categorically disqualified from pretection
under the disability definition provisions of Section 504 of the Rehabilitation Act and the
Americans with Disabilities Act; and 2) such accommodations are not reasonable under the Fair
Housing Act because they would constitute a fundamental alteration in the nature of a PHA or
owner’s operations. Accordingly, PHAs and owners may not grant requests by current or
prospective residents to use medical manjuana as a reasonable accommodation for their disabilities.
and FHEO investigators should not issue determinations of reasonable cause to believe a PHA or
owner has violated the Fair Housing Act based solely on the denial of a request to use medical
marijuana as a reasonable accommodation.

While PHAs and owners may not grant reasonable accommodations for medical marijuana
use, they maintain the discretion either to evict or refrain from evicting current residents who
engage in such use, as set forth in QWHRA. See infra, Section V.

II. Background
A. Federal Drug Laws

Marijuana is categorized as a Schedule I substance under the Controlled Substances Act
(CSA). See21 US.C. § 801 et seq. The manufacture, distribution, or possession of marijuana is a
federal criminal offense, and it may not be legally prescribed by a physician for any reason. See
21 U.S.C. §§ 841(a)(1); 844(a); 812(b)(1)(A)-(C).

B. State Medical Marijuana Laws

Since 1996, fifteen states and the District of Columbia have enacted laws that allow certain
medical uses of marijuana despite the federal prohibition against its use.* Rather than permitting
physicians to prescribe marijuana, these laws allow physicians to discuss the benefits and
drawbacks of marijuana when determining whether to “recommend” it or “certify” that the patient
qualifies for it under the medical conditions listed in the state statute. These state laws offer
qualifying patients narrow exemptions from prosecution and/or arrest under state—but not
tederal—laws. The laws vary in how they protect medical marijuana users from state criminal laws,
but all share the following features: 1) exemptions from arrest and/or prosecution for patients and
caregivers who grow, possess, and use martjuana in conjunction with a doctor’s “recommendation”
or “certification”; 2) rules governing the caregiver’s role in the procurement and administration of
medical marijuana to the patient; 3) documentation requirements; and 4) quantitative imits on
marijuana possessien, cultivation, and usage.’

4 See Procon.org, “Medical Marijuana,” available at http://medicalmarijuana.procon.org/view.resource.php?resourcelD=
00088 1; Arizona Becomes 15" State to Approve Medical Marijuana, N.Y . TIMES, Nov. 14, 2810, available at
http://www.nvtimes.com/2010/1 1/1 5/us/politics/1 Sarizona.html.

3 See MARBUANA POLICY PROJECT, STATE-BY-STATE MEBICAL MARUUANA LAWS 6-7 (2008), avuilable a1
http://’www.mpp.org/.. /state-by-state-medical-marijuana-laws . html
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C. Federal Admission and Termination Standards under @HWRA

Section 576(b) of QHWRA addresses admissions standards related to current illegal drug
use for all public housing and other federally assisted housing. Pursuant to that section, PHAs or
owners

shall establish standards that prohibit admission to the program or admission to
tederally assisted housing for any household with a member — (A) who the public
housing agency or owner determines is illegally using a controlled substance; or (B)
with respect to whom the public housing agency or owner determines that it has
reasonable cause to believe that such household member’s illegal use (or pattern of
illegal use) of a controlled substance . . . may intertere with the health, safety, or
right to peaceful enjovment of the premises by other residents.

42 U.S.C. § 13661(b)(1).

QHWRA therefore requires PHAs and owners to deny admission to those households with a
member who the PHA or owner determines is, at the time of consideration for admission, illegatly
using a “controlled substance™ as that term 1s defined by the CSA. See Laster Memorandum at 2-3
& n.4. The Laster Memorandum advised that to determine whether an applicant is using a
controlled substance at the time of consideration for admission, the use of the drug must have
occurred recently enough to warrant a reasonable belief that the use is ongoing. See id at 3-4. This
requires a highly individualized. fact-specific examination of all relevant circumstances. /d. at 4.

In contrast, under QHWRA’s termination standards. PHAs and owners have the discretion
to evict, or refrain from evicting, a current tenant who the PHA or owner determines is illegally
using a controlled substance. PHAs or owners must establish standards or lease provisions that

allow the agency or owner (as applicable) to terminate the tenancy or assistance for
any housechold with a member — (1) who the public housing agency or owner
determines is illegally using a controlled substance; or (2) whose illegal use (or
pattern of illegal use) of a controlled substance . . . is determined by the public
housing agency or owner to interfere with the health, satety, or right to peaceful
enjovment of the premises by other residents.

42 US.C. § 13602(a).

Thus, while PHAs and owners may elect to terminate occupaney based on illegal drug use, they are
not required to evict current tenants for such use. See Laster Memorandum: at 6-7. Further, PHAs
and owners may not establish lease provisions or policies that affirmatively permit occupancy by
medical marijuana users because doing so would divest PHAs and owners of the very discretion
which Congress intended for them to exercise. See id. at 6. As with admission standards, the use of
the illegal controlled substance must have occurred recently enough to warrant a reasonable beliet
that the use is ongoing.



1. Federal nondiscrimination laws do not require PlI{As and owners 1o allow marijuana
use as a reasonable accommodation for disabilities.

The Fair Housing Act, Section 584 of the Rehabilitation Act (Section 504), and Title Il of
the Americans with Disabilities Act (ADA) prohibit, among other things, discrimination against
persons with disabilities in public housing and other federally assisted housing. 42 U.S.C.

§ 3604 (£)(1)-(3); 29 U.S.C. § 794(a); 42 U.S.C. § 12132. One type of disability discrimination
prohibited by all three statutes is the refusal to make reasonable accommodations in rules, policies,
and practices when such accommodations are necessary to provide the person with disabilities with
the full opportunity to enjoy a dwelling, service, program or activity.

To establish discrimination tor failure to accommodate a disability, a plaintiff must prove
the following elements: 1) the plaintitf meets the statute’s detinition of “disability’” or “handicap”;
2) the accommodation is necessary to atford him or her an equal opportunity to use and enjoy the
dwelling (Fair Housing Act) or is necessary to avoid discrimination against him or her in the public
service, activity, or program (Section 504 and ADA); 3) the plaintift actually requests an
accommodation; 4) the accommodation is reasonable; and 5) the defendant refused to make the
required accommodation.” The relevant elements for purposes of this Memorandum are the first
and feurth: whether a medical marijuana user falls within the definition of ““disability” or
“handicap,” and whether an accommodation allowing the use of medical marijuana is reasonable in
the context of public housing or other federally assisted housing.

A. Under Section 504 and the ABA, current illegal drug users, including medical
marijuana users, are excluded from the definition of ““individual with a disability”
when the provider acts on the basis of the illegal drug use.

Anindividual must be disabled to be entitled to a reasonable accommodation. Although
medical marijuana users may meet this standard because of the underlying medical conditions for
which they use or seek to use marijuana, Section 504 and the ADA categorically exempt current
illegal drug users from their definitions of “disability’”” when the covered entity acts on the basis of
such use:

[Tthe term “individual with a disability” does not include an individual who is
currently engaging in the illegal use of drugs. when the covered entity acts on the
basis of such use.”

1. “Illegal” use of drugs

642 U.S.C. § 3604 (H){3)(B) (“discrimination includes . . . a refusal to make reasonable accommodations in rules,
policies, practices, or services, when such accommedations may be necessary to afford such person equal opportunity to
use and enjoy a dwelling™); 28 C.F.R. § 35.130(b)(7) (“{a] public entity shall make reasonable modifications in pslicies,
practices, or procedures when the modifications are necessary to avoid discrimination on the basis of disability, unless
the public entity can demonstrate that making the modifications would fundamentally alter the nature of the service,
program, or activity”); Alexander v. Choate, 469 U S. 287, 301 (1985) (Section 504 requires recipients of federal
financial assistance to previde reasonable accommodations to disabled persons}.

7 See, ¢.g., Joint Statement of HUB and the Bepartment of Justice, “Reasonable Accommodations Under the Fair
Housing Act.” at question 12 [hereinafier “Joint Statement™}.

$20 U.S.C. § 705(20%C)(i); 42 US.C. § 12210(a).



Under Section 504 and the ADA, whether a given drug or usage is “illegal’ is determined
exclusively by reference to the CSA. See 29 U.S.C. § 705(10)(A)-(B); 42 U.S.C. §12110(d)(1).
Because the CSA prohibits all forms of marijuana useﬁ the use of medical marijuana is “illegal”
under tederal law even it it is permitted under state law. See 21 U.S.C. §§ 841(a)(1): 844(a);
812(b)(1)(A)(C).

While Section 504 and the ADA contain language providing a physician-supervision
exemption to the “current illegal drug user’” exclusionary provisions, this exemption €oes not apply
to medical marijuana users. The ADA’s physician-exemption language, which mirrors Section 504,
states:

The term ‘illegal use of drugs” means the use of drugs, the possession or distribution
of which 1s unlawful under the Controlled Substances Act . . . . Such term does not
include the use of'a drug taken under supervision by a licensed health care
professional, or other uses authorized by the Controlled Substances Act . . . or other
provisions of Federal law.”

Because the phrase “supervision by a licensed health care protessional” is modified by the
subsequent phrase “or other uses authorized by the Controlled Substances Act,” the exemption
applies only to those uses that are sanctioned by the CSA. See Barber v. Gonzales, 2005 WL
1607189, at *1 (E.D. Wash. July 1, 2005); James v. City of Costa Mesa, 2010 WL 1848157, at *4
(C.D. Cal. April 30,2010). Accordingly, because medical marijuana use violates the CSA, medical
marijuana users are excluded from the definition of “individual with a disability”” under Section 504
and the ADA, regardless of whether state laws authorize such use. Barber, 2005 W1 1607189,

at *2.
2. Acting “on the basis ot such use™

Section 504 and the ADA’s exclusion of “current illegal drug users™ applies to current
medical marijuana users only when the PHA or owner is acting on the basis of that current use:
“[T]he term ‘individual with a disability” does not include an individual who 1s currently engaging
in the illegal use of drugs, when the covered entity acts on the basis of such use.” 29 U.S.C.

§ 705(20)(C)(1); 42 US.C. § 12210(a) (emphasis added): see also 28 C.F.R. § 35.131(a)(1) (“this
part does not prohibit discrimination against an individual based on that mdmdual s current illegal
use of drugs.”)emphasis added).

A housing provider is acting on the basis of current drug use, when, for example, the
provider evicts a tenant tor violating the provider’s drug-free policies. In that context, the tenant,
even if suffering from a serious impairment such as cancer or multiple sclerosis, would not be
“disabled” under the ADA or Section 504 fer purposes of filing a claim under those laws
challenging the eviction as disability discrimination. See, e.g., Blatch v. Hernandez, 360 FF. Supp.

Y42US.C. P’ LO(AX(1); see also 29 ULS.C. § 705(10)(8) (Section 504). Simularly, the Fair Housing Act House
Report states that the “current illegal drug user’ mdusmndﬂ provision in that law “does not eliminate protection for
individuals whe take drugs defined in the Controlled Sui‘qmﬂ?u Act for a medical condition under the care of, or
prescription from, a physician.” H. R RE®R. NO. 100-711, at 22 (1988), reprivted in 1998 US.C.C AN 2173, 218




2d 595, 634 (S.D.N.Y. 2005) (concluding that otherwise disabled public housing residents with
mental illnesses are not considered disabled if a provider evicts them based on their current illegal
drug use). A tenant who has a disabling impairment and is a current illegal drug user could,
however, bring a claim under the ADA or Section 504 for disability discrimination where the
housing previder evicted the tenant because the tenant asked to have grab bars installed in the
shower. In that case, the provider would not have acted on the basis of the illegal drug use, but
because the tenant requested grab bars.

For the same reason, an otherwise disabled tenant — a tenant with cancer, for example — is
not “disabled” under the ADA or Section 504 for purposes of challenging a housing provider’s
refusal to grant a tenant’s request for a reasonable accommodation to use medical marijuana as a
cancer treatment. In denying the cancer patient’s request to use medical marijuana because it is an
illegal drug, the housing provider would have been acting on the basis of current illegal drug use.'”

Courts have specifically addressed this drug-use exclusion in medical marijuana cases,
finding that otherwise disabled plaintifts were excluded from protection under Section 504 and the
ADA when housing entities took actions against them based on their use of medical marijuana. For
example, one court rejected an ADA claim from a student with serious lower back problems who
had requested an accommodation to use medical marijuana in a state university housing facility.
See Barber v. Gonzales, 2005 WL 1607189, at *1 (E.D. Wash. July 1, 2005). The court noted that
““a federal claim under the ADA does not exist because the term ‘individual with a disability’ does
not include an individual who is currently engaging in the illegal use of drugs when the covered
entity acted on the basis of such use.” /d. (emphasis added).

In another case, a medical marijuana user requested an accommodation to a PHA’s drug-
free policy that would allow him to continue using and cultivating marijuana in his unit. See
Assenberg v. Anacortes Hous. Auth., 2006 WL 1515603, at *2 (W.D. Wash., May 25, 2006), affd,
268 Fed.Appx. 643 (9th Cir. 2008), cert. denied, 129 S.Ct. 104 (2008). The court concluded that
although the tenant had a “debilitating” back injury, “because [he] was an illegal drug user, [the
PHA] had no duty to accommodate him.” 2006 WL 1515603 at *2, *5. The court of appeals
affirmed and — with no analysis — stated that the ADA and Section 504 “expressly exclude illegal
drug use” and “[the PHA] did not have a duty to reasonably accommodate [the plaintiffs’] medical
marijuana use.” Assenberg, 268 Fed. Appx. at 643; see also Blatch v. Hernandez, 360 F. Supp. 2d
at 634 (finding that, in the context of general illegal drug use in public housing, under Section 504
and the ADA “‘the mentally disabled status of a current illegal drug user against whom action is
taken based on that drug use . . . is [not] a viable basis for a claim that {the Housing Authority] is
required to accommodate the disabled person by changing its generally-applicable rules.”}.

Thus, persons seeking an accommodation to use medical marijuana are not “individuals
with a disability” under Section 504 and the ADA and therefore do not qualify for reasonable
accommodations that would allow for such use. Furthermore, because requests to use medical
marijuana prospectively are tantamount to requests to become a “current illegal drug user,” PHAs
are prohibited from granting such requests. However, current medical marijuana users are

'® We note that PHAs or owners that choose te exercise their discretion under QHWRA not to evict a current tenant for
medical marijuana use may not later use this drug use as pretext for refusing to provide other, non-marijuana-reiated
accommodations.



disqualified from protection under the ADA and Section 504 only when the housing provider takes
actions based on that illegal drug use.

B. Though otherwise disabled medical marijuana users are not excluded from the Fair
Housing Act’s definition of “handicap,”” accommodations allowing for the use of
medical marijuana in public housing or other federally assisted housing are not

reasonable.

The Fair Housing Act’s illegal drug use exclusion is defined difterently from the exclusion
found in Section 504 and the ADA. Under the Fair Housing Act,

“Handicap” means, with respect to a person—

(1) a physical or mental impairment which substantially limits one or more
of such person’s major life activities . . .

But such term does not include current, illegal use of or addiction to a
controlled substance (as defined in Section 802 of Title 21 [CSA])."

Unlike the language in Section 504 and the ADA, this provision does not categorically exclude
individuals from protection under the Fair Housing Act. Rather, it prevents a current illegal drug
user or addict from asserting that the drug use or addiction is itself the basis for claiming that he or
she is disabled under the Act. Thus, if'a person claims that medical marijuana use or addiction is
the sole condition for which that person seeks a reasonable accommodation, that individual is not
“handicapped” within the meaning of the Fair Housing Act, and no duty arises to accommodate
such use. However, a person who is otherwise disabled (e.g., cancer, multiple sclerosis) is not
disqualified from the definition of “handicap’ under the Act merely because the person is also a
current illegal user of marijuana. Because persons suffering from underlying disabling conditions
not related to drug use are not disqualified from the Fair Housing Act’s definition of “handicap” by
virtue of their current medical marijuana use, we must examine whether accommodating such use is

reasonable under the Act.'”

1. Accommodations allowing the use of medical marijuana in public
housing or other federally assisted housing are not reasonable under the

Fair Housing Act.

Under the Fair Housing Act and other civil rights statutes protecting persons with
disabilities, an accommodation may be denied as not reasonable if either: 1) granting the

T4 USC 3602(h) {(emphasis added}.

2 In Assenberg v. Anacortes Hous. Auth., the trial court. with no analysis, determined that because the tenant was an
itlegal drug user, the PHA had no duty to accommodate him under the Fair Housing Act, the ADA, or Section 504. See
2006 WL 1515603, at *5. The court of appeals affirmed, stating only that the Fair Housing Act, the ADA, and Section
504 “all expressly exclude illegal drug use, and [the PHA} did not have a duty to accommodate [the tenant’s} medical
marijuana use.” 268 Fed. Appx. at 644, Although the district court and the court of appeals, in unpublished opintons,
each ctted to the exclusionary provisions in the three statutes to support this conclusion, both courts failed to recognize
the distinction between the statutory language in the Fair Housing Act. on the one hand, and the language in Section 504
and the ADA, on the other.  See 2006 W1 1515603, at *3: 268 Fed. Appx. at 6344,

~}



accommodation would require a fundamental alteration in the nature of the housing provider’s
operations; or 2) the requested accommodation imposes an undue financial and administrative
burden on the housing provider. See, e.g., Joint Statement, supra note 7, at 3.

Accommodations that allow the use of medical marijuana would sanction violations of
federal criminal law and thus constitute a fundamental alteration in the nature of the housing
operation. Indeed, allowing such an accommodation would thwart a central programmatic goal of
providing a safe living environment free from illegal drug use. Since the inception of the public
housing program in 1937, Congress and HUB have consistently maintained that one of the primary
concerns of public housing and other assisted housing programs is to provide “‘decent, safe, and
sanitary dwellings for families of low income.” United States Housing Act of 1937, Pub. L.

No. 75-412, 50 Stat. 888 (1937); 42 U.S.C. § 1437a(a)(5)(C)(b)(1); see also 24 C.F.R. § 880.101
(same with respect to Section 8 program). Congress has made it clear that providing drug-free
housing is integral to the government’s responsibility in this regard: “[TThe Federal Government has
a duty to provide public and other federally assisted low-income housing that is decent, safe, and
free from illegal drugs.” 42 U.S.C. § 11901(1) (emphasis added). Toward this end, Congress
specifically vested PHAs and owners with the authority to take action against illegal drug use,
including the use of medical marijuana. [llegal drug use renders the user ineligible for admission to
public or other assisted housing,~ conflicts with drug-free standards that PHAs and owners are
required to establish for current tenants,'* and would violate a user-tenant’s lease obligation to
refrain from engaging in any drug-related criminal activity on or off the premises."’

Although PHASs and owners are not charged with enforcing federal criminal laws, requiring
them to condone violations of those laws would undertnine a PHA or owner’s operations. In the
public housing context, courts considering accommodations requiring PHAs to alter their drug-free
policies to allow tenants with disabilities to use medical marijuana have found them unreasonable
because they would have the perverse effect of mandating that PHAs violate federal law. See
Assenberg, 2006 WL 1515603, at * 5 (““Reasonable’ accommodations do not include requiring [a
PHA] to tolerate illegal drug use or risk losing its funding for doing so”); Assenberg, 268 Fed. Appx.
at 643 (“Requiring public housing authorities to violate tederal law would not be reasonable™). For
similar reasons, courts have been unwilling even to require employers to modify their drug-testing
and termination policies to allow eff-site use of marijuana in states authorizing medical marijuana
use. See, e.g., Ross v. Ragingwire Telecommunications, Inc., 33 Cal. Rptr. 2d 803, 808 (Cal. Ct.
App. 2005) (stating that “[i]t is not reasonable to require an employer to accommodate a disability
by allowing an employee’s drug use when such use is illegal.””). Because they would require that

B See 42 U.S.C. § 13661 (requiring PHASs or owners to establish admission standards that “prohibit admission to . . .
federally assisted housing for any household with a member who the [PHA ] or cwner determines is illegally using a
controlted substance . .. .""); 24 C.F.R. § 5.854 (same as applied to federally assistcd hsusing); 24 C.F.R. § 960 204
(same as applied to public housing).

"See 42 US.C. § 13662 (requiring PHAs or owners to establish standards that “allow the agency or owner . . . o
terminate the tenancy or assistance for any houschold with a member . . . who the {PHA] or owner determines is illegally
using a controlled substance . . . ."); 42 U.S.C. § 1437d(1)(6) (requiring public housing leases to state that “any drug-
related criminal activity on or off such premises, engaged in by a public housing tenant, any member of the tenant’s
household, or any guest or other person under the tenant’s control, shall be cause for termination of tenancy.”); 24 C.F.R.
$ 966.4(1)(3)(1)(B) (sane).

' See 24 CFR. § 966.4(£)(12)(1XB) (requiring lease to provide that tenant is obligated to assure that no tenant, member
of the houscheld, or guest engages in drug-related criminal activity on or off prenuses); 24 C.F.R. § 5.858 (same as
applied to all federally assisted housing}.



PHAs and owners condone illegal drug use and would undermine the long-standing programmatic
goal of providing a safe living environment free from illegal drug use, accommodations allowing
marijuana-related activity constitute a fundamental alteration in the nature of the PHA or owner’s
operations and are therefore not reasonable.

2. Other marijuana-related conduct that is not reasonable

The CSA prohibits not only the use of marijuana, but also its manufacture, possession, and
distribution, regardless of state medical marijuana laws. See 21 U.S.C. §§ 841(a)(1); 844(a). The
drug-free policy to which PHAs and owners must adhere, as expressed in the mandatory lease terms
described above, requires that PHAs and owners have the discretion to evict tenants for “any drug-
related criminal activity on or off such premises.” Supra note 14. Tenants likewise must refrain
from engaging in drug-related criminal activity. Supra note 15. As a result, mandatory drug-free
policies prohibit all forms of ““drug-related criminal activity,” including the possession, cultivation,
and distribution of marijuana. See 24 C.F.R. §§ 966.2 and 5.100 (defining “drug-related criminal
activity”” in relation to the CSA). Consequently, just as accommodations allowing the use of
medical marijuana are not reasonable, accommodations allowing other marijuana-related conduct
prohibited by the CSA are also not reasonable.

IV. Inthe unlikely event that state nondiscrimination laws are construed so as to require
PHAs and owners to permit medical marijuana use as a reasonable accommodation,
those laws would be subject to preemption by federal law.,

Because PHAs and owners are also bound by the laws of the state in which they operate,
medical marijuana users might attempt to avail themselves of the reasonable accommodation
provisions found in state nondiscrimination laws. Some state nondiscrimination statutes do not
have explicit provisions excluding current illegal drug users from their definitions of “disability.”
Furthermore, while some states do exclude current illegal drug users from protection, they may not
consider behavior that complies with state law, such as the state-authorized use of medical

marijuana, to be illegal drug use.

We nonetheless believe it is unlikely that state nondiscrimination laws would be interpreted
to require PHAs and owners of federally assisted housing to permit the use of federally-prohibited
drugs. For example, the Supreme Court of California held that an otherwise disabled plaintiff
tailed to state a cause of action under a state nondiscrimination law when he alleged that his
employer had unlawfully discharged him because of his off-site medical marijuana use. See Ross v.
Ragingwire Telecommunications, Inc., 42 Cal. 4th 920, 924 (Cal. 2008). The court reasoned, in
part, that because emiployers have a legitimate interest in considering the use of federally-illicit
drugs when making employment decisions, the employer had no duty to accommodate the
plaintitf’s medical marijuana use: “[California law] does not require employers to accommodate the
use of illegal drugs. The point is perhaps too obvious to have generated appellate litigation . . . ."”
Id. at 926.

If a state nondiscrimination law were construed to require accommodations allowing for the
use of medical marijuana, such an interpretation would be subject to preemption by the federal laws



governing drug use in public housing and other federally assisted housing, and by the CSA. The
CSA expressly preempts state laws that “positively conflict” with the CSA. See 21 US.C. § 903. A
state law that would require accommodation of medical marijuana use *‘positively conflicts’ with
the CSA because it would mandate the very conduct the CSA proscribes. See 21 U.S.C. § 903;

21 U.S.C. 841(a)(1); 844(a) (criminalizing marijuana-related conduct); United States v. Cannabis
Cultivators Club, 5 F. Supp. 2d 1086, 1100 (N.D. Cal. 1998) (interpreting the “positive conflict”
language in the CSA to preempt state laws that “purport to make legal any conduct prohibited by
federal law™); see also Columbia v. Washburn Products, Inc., 134 P.3d 161, 166-67 (Or. 2006)
(Kistler, J., concurring) (concluding, in state employment discrimination case involving the use of
medical marijuana, that “‘the federal prohibition on possession is inconsistent with the state
requirement that defendant accommodate its use . . . . The fact that the state may choose to exempt
medical marijuana users from the reach of state criminal law does not mean that the state can
affirmatively require employers to accommodate what federal law specitically prohibits.™).

Although federal laws governing public housing and federally assisted housing do not
expressly state an intention to preempt state law, a state law interpreted to require accommodation
of medical marijuana use would nonetheless be subject to preemption under the doctrine of implied
conflict preemption. Implied conflict preemption arises where “compliance with both federal and
state regulations is a physical impossibility,” or where state law “‘stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.” Gade v. Nat'l
Solid Wastes Mgmt., 505 U.S. 88, 98 (1992) (internal citations and quotations omitted). State
nondiscrimination laws requiring accommodation of medical marijuana use would be subject to
preemption by federal laws governing drug use in public housing and other federally assisted
housing because: 1) by requiring an accommodation when federal admissions standards mandate
the exclusion of the applicant, they would render compliance with federal law impossible; and 2) by
requiring an accommodation that divests PHAs and owners of the discretion to evict provided by
QHWRA and HUD regulations, they would stand as an obstacle to the accomplishment and
execution of federal law objectives. See supra Section I[.C. and notes 13-14.

V. Conclusion

In sum, PHAs and owners may not grant reasonable accommodations that would
allow tenants to grow, use, otherwise possess, or distribute medical marijuana, even if in
doing so such tenants are complying with state laws authorizing medical martjuana-related
conduct. Further, PHAs and owners must deny adnission to those applicant households
with individuals who are, at the time of consideration for admission, using medical
marijuana. See 42 U.S.C. § 13661(b)(1)(A); Laster Memorandum at 2.

We note, however, that PHAs and owners have statutorily-authorized discretion with
respect to evicting or refraining from evicting current residents on account of their use of
medical marijuana. See 42 U.S.C. § 13662(a)(1); Laster Memorandum at 5-7. Ifa PHA or
owner desires to allow a resident who is currently using medical marijuana to remain as an
occupant, the PHA or owner may do so as an exercise of that discretion, but not as a
reasonable accommodation. HUD regulations provide factors that PHAs arid owners may
consider when determining how to exercise their discretion to terminate tenancies because

10



of current illegal drug use. See 24 C.F.R. §§ 966.4(1)(5)(vii)(B) (factors for PHAs); 5.852
(factors fer PHAs and owners operating other assisted housing programs).

11
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SUBRJECT: Madical use of marijuana in public housing

The Office of Housing requested our opinion with respect to
2ther a section 8 tenant’s use of medical marijuana® requires
owner to terminate the tenancy of the medical marijuana user.
It further inguired whether the cost of medical marijuana is
deductible for purposes of determining adjusted income under
applicable secticn 8 regulations.? Several HUD Field Offices
have also reguested guidance on this matter. Recause these
issues are also relevant to the public hsousing procgram and the
section 8 programs operated by the Office of Public and Indian
Housing, this memorandum is also addressed to that office. As
more fully articulated belcw, we conclude that State laws
purporting to legalize medical marijuana directly conflict with
the admission and occupancy reguirements of the Quality Housing
and Work Responsibility Act of 1998 (*Public Housing Reform Act”)
and are thus subiect to preemption.’

w

" The term “medical marijuana” in this memcrandum means marijuana
which, when prescribed by a physician to treat a serious illness
such as AIDS, cancer, or glaucoma, is legal under State law.

These issues arose in the wake of Washington State's November
1998 referendum in which voters apsroved the medical use of
marijuana. According to the Office of National Drug Control
Policy ("ONDCP"}, the following States have enacted laws
purporting to legalize madical marijuana to date: Alaska,
Arizona, California, Connecticut, Massachusetts, New Hampshire,
Nevada, Oregon, Vermont, Vireinia, and Washington and, depending
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interpretation of the law in Louisiara, may alsoc be legal
umstances. Seg ONUDCP's web page, "Status
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proaibit admission to . . . federally assisted

housing for any household with a member- -
{&) who the public housing agency or
owner determines is illegally using a
controlled substance; or
{B8) with respect toc whom the public
housing agency or owner determines that
it has reasonable cause to believe that
such a household member’s illegal use
(or pattern of illegal use) of a
centrolled substance . . . may interfsre
with the health, safety, or right to
peaceful enjoyment of the premises by
other residents.

42 .S.C. §13661(b){1) (emphasis added). We interpret the word
"prohibit” in this context to mean that the admission standards
which the statute prescribes require that PHAs and owners must
deny admission to the first class of households, i.e., those with
a memker who the PHA or owner determines is, at the time of
consideraticn for admissiocn, illegally usine a centrolled
substance.® See 64 Fed. Reg. 40262, 40270 (1999} (to be

through 579, which apply across the board to all federally
assisted housing. Three of these four sections, section 576
("Screening of Applicants for Federally Assisted Housing”),
section 577 {“Termination of Tenancy and Assistance for Illegal
Drug Users and Alcohol Abusers in Federally Assisted Housing"),
and gsction 579 ("Definitions”"), govern the questions articulatsd
above. They are codified in Chapter 135 {*Residency and Service
Requirements in Federally Assisted Housing") of Title 42 of the
United States Code, 42 U.S5.C. §§ 13661, 13862, & 13664, rather

than with the Act izself.

None of the three applicable freestanding provisions identified
in foctnete @ contains a definition of "controlled substance.”
Section 57%({(aj (1) cf the Puklic Housing Reform Act, however,
attributes the related phrase, "drug-related criminal activity,”
with the meaning spacified in section 3{b} of the Act. 42 U.S.C.
§ 136¢4(a)(1}. Section 3{b}(9) of the Act defines *"drug-related
criminal activity” as "the illegal manufacture, sale,
distribution, use, or possession with intesnt to manufacture
sell, distribute, or ugse, o controlled substance (as s
is identified in section 102 of the Controlled Substances
42 U.S5.C. § 1437b(9}). The Controll

nt
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to the determination as to whasther a person
on**al;ed ““bbraqo-, the Act does not indicate
time that must have transpired since the last

troLLea subsuance for an appllCunu to be
jeewed el glb ta receive Federal assistance. Legislative
history to the Americans with Disabilities Act ("ADA"}, which
excludes “current users of illegal drugs® from its
protect6uns, indicates that in excluding such persons from
coverage, Congress intended te exclude persons "whose illegal use
of drugs occurred recently encugh to justify a reasonawle belief
that a person’s drug use is current.* H.R. Conf. Rep. No. 1i01-
596, at 64, reprinted in 1990 U.S.C.C.A_N. 267, 573. See also,
Dramico v. City of New York, 955 F. Supp. 294, 298 {S.D. N.Y.
1997) (Rehabilitation Act's prohibition against current illegal
use of controlled substances encompasses illegal uses occurring
recently enough to justify reasocnable belief that illegal drug
use is current), aff'd 132 F.3d 145 (2d Cir.), cert. denied, 118
S.Ct. 2075 (1998} . We thus interpret the Public Housing Reform
Act'’'s prehibitions against "current" illegal use of a controlled
substance as encompassing uses occurring recently enough to
warrant a reasonable belief that the use is ongoing.

™0

The courts of appeal which have addresssd this issue in
cases brought under Federal civil rights statutes have reached
different conclusions regarding the length of time that must have
passed since the last instance of illegal use for a person not to
be considered a "current®” illegal user. Most agree, however,
that the issue cof whether or not a person is a "current" 1l1e al
user under Federal civil rights laws requires a highly
individualized, fact-specific examination of all relevant
circumstances. See, e.g., Shafer v. Preston Memorial Hospital,
107 F.3d 274, 278 {4th Cir. 1997) (emplovee whose last illegal
use of drugs occurred three weeks prior to termination held to be
"currently sngaging in the illegal use of drugs" under ADA);

Collins v. Longview Fibre Co., 63 F.3d 828, 833 (5th Cir. 1995}

{passage of "months” between last illegal use of controlled

defines "controlled substance®
immediate precursor, included in schedule I, IT

as "a drug or other substance, or
b V.
" 42 U.5.C. § 802(6). Schedule I

part B of this subchapter. 1
includes marijuana. 21 U.8.C. § 812(c} {Schedule I) (cj{10). We
trolled

therefore attribute the latter definition of "con
substance” to that phrase, as used in sections 576 and 577 of the
Public Housing Reform Act. Sullivan v. Stroop, 436 U.S. 478, 484
{1850} ("identical words used in ‘*Ffeien; parts of the same Act
are intended to have the same mesaning") (quoting Helvering v.
Stockholms Enskilda Bank, 293 U.5. 84, 87 {1934) ).
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substance and termination held insufficient for ermployess to
escape classificatior of current illegal uvsers under ATA}; Upiited
Scates v, Southern Management Corp.. 955 F.2d4 911, 918 {4th Cir
1392} (persons drug-free for one year helid not "current” ussrs
under Falr Housing Act) In any event, it is likely that when
igsues arise with respect to medical marijuana, the person in

G ion will be currently using the *owtxolled substance.

¥

to the second class of households addressed in
ection 576 (b) (1) (B}, i.e., those including a member for whom the
or owner determines that reasonable cause exists to believe
the member’s pattern of illegal use of a controlled

tance may interfere w1bh otner re31 dents’ health, safety, or
t to peaceful enijoyment?, sect € (b} (2} of the Public
sing Reform Act affcrds PHAs and cw rers limited discretion to
hit such househclds. That section provides as follows:

With respect
b
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Consideration of Rehabilitation.--In determining
whether, pursuant to paragraph {1} (B). to deny
admission to the program or federally assisted
housing to any hcousehold based on a pattern of
illegal use2 of a controlled substance or a pattern
of abuse of alcohol by a household member, a
public housing agency or an owner may consider
whetner such household member--

{A} has successfully completaed a supervised
drug cr alcchol rehabilitation program f(as
applicable} and is no longer engaging in the
illegal use of a controlled substance or abuse of
alcchol {(as applicable);

(8) has otherwise been rehabilitated
successfully and is no longer engaging in the
illegal use of a controlled substance or abuse of

alcohol {as applicablel}; or
(C) is participating in a supervised drug or

* Section 576(b) (1} (B} of the Public Housing Referm Act does not
expressly limit the reasconable cause determination to past
lllega* use or a past and noncontinuing pattern of illegal use,
cf a controlled substance. PBut given sectien 576 (b) (1) (A)’'s
prohibition against admitting any household with a member who the
PHA cor owner determines is illegally using a controlled
substance, i.e., at the time of consideration for admission or
recently enough to warrant a reasonable belief that a household
member’s illegal use is ongoing, we interpref section

576 {b) {1) (B} to reguirse PHAs and owner; to deny admission t
households based on a reasonable cause determination that ¢
;wzanhold member ' s past illegal use or paz: and noncontinuing
ctern of Lllw,al use of a controlled substance may interfe
n other residents’ health, safety, ht to peaceful
oyment of the premiges. 42 U.S.C. (b (19 (B} .
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42 U.S4C. A PHA or owner may admit such a
nuuseﬁo d ision after having dsterminad that borh
condicions iree considerations enumerated abowv
have beer . Tele- svidence of drug rehabilitation and
current il a ise. 64 Fed. HReg. at 40270 {(to b= codified
at 24 C.F.R. § 5.860(a}). As with households including a member
who the PHA or owner destermines iz illegally using a controlled

substance, a PHA or owner may admit a househeld under section

576 (b} (1) (B} on the condition that the household member for whom
reasonable cause exists to believe that such person‘s past and
noncontinuing illegal use may interfere with cother residents’
healch, safety, or right to peaceful enjoyment, may not reside
with the hcuseheld or on the premises. 64 Fed. Rag. at 40270 (to
be codified at 24 C.F.E. § 5.850(b)}.

The law of preemption provides that "it is not necessary fer
a federal statute to provide explicitly that particular state
laws are preemphed Hillsborouah County v. Automated Medical
Laboratori Inc., 471 U.S. 707, 713 {(1985). Moreover, a State
statute "is invakic to the extent that it ’‘actually conflicts
with a . . . federal statute.'®* Internatiomnal Paper Co., v.
Cuellette, 479 U.S. 48L, 492 (1987) (quotlng Ray v ;lgg;h
Richfield Co., 435 U.S. 151, 158 (1978) *Such a COQf’lu* will
e found when the state law ’stands as an obstacle to the
accomplishment and execution of the full purposes and objectives
of Congress.'"™ Quellette, 479 U.S. at 492 {(gquoting Hillsborough
County, 471 U.85. at 713).

It is our cpinion that State statutes which purport to
legalize marijuana stand as such an obstacle to the
accomplishment of the purpose of section 576(bj (1} of the pPublic
Housing Reform Act, i1.e., to require owners of federally assisted
housing to "establish standards that prohibit admissicn to
federally assisted housing"” for the two categories of houssholds
identified in section 576(bl {1). To the degree that a PHA may
look to these State laws for authorization to admit families with
a member who is using medical marijuana on the grounds that under
State law the use of medical marijuana 1s not the illegal use of
a controlled substance, we believe that the PHA would not be in
compliance with gection 576. We therefcre concluds, with regar
to required standards prohibkiting admission to federally assisted
housing of households with members who are illegally using a

controlled substance, that
purrort tu remove medical marijuana from classificatien as a
control substance are presmptad by section 576 of the Public

Housing Re;orm Acrt.

State medical marijuana statues which
=3
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establish stania ds or lease provisions for
continued assistance or occupancy in federally
assisted housing that allow the agency or owner

to tarminate the tenancy or assistance for any

2 e

household with a member--
{1) 'ho the public housing ags ncy or
ownexr determines is illegally using a
Cuntro‘led substance; or

{2} whose illegal use ({or pattern of

illegal use} of a Concrollpd substance

is determined by the [PHA] or owner
to interfere with the heaith, safesty, or
right to peaceful enjoyment of the
premises by other resident

U.S.C. § 13662{a! {(emphasis added}. Unlike the prescribed
which "prohibit" admission of houssholds
the prescribed continued

42
admission standards,
identified in section 576(b) (1},
cupancy and assistance standards merely "allow" termination
when a PHA or owner determines that a household member is

illegally using a controlled substancs or when a household member
displays a past and noncontinuing pattern of illegal use which is
derermined by the PHA or owner to interfere with other residents-’
health, safety, or right to peaceful enjoyment. See 64 Fed. Reg.
at 40274 (to be codified at 24 C.F.R. § 882.518(b) (1) (1)) .

As discussed above, with respect to the classification ef
madical marijuana, Federal law preempts any discretion on the
part of the PHA or owner from determining that medical marijuana
is not a contrelled substance. Therefore, an owner or PHA could
not make a determination that use of medical marijuana per se is
never grounds for termination of tenancy or assistance, And,
censequently, could not establish standards or lease provisions
that generally permit cccupancy of Federally assisted housine by

medical marijuana users.

PHA and the ocwne
ase basis when i
tance of a
ict a household or
egal use of a
crated intent by a
requires a
is taillored to
_&gzn,,,y_ana geme,
931, 933 (4th

That being said, the statute p“O“lﬁ 5
the discretion to determine on a ca 13
Exopriate to terminate the tenancy
old. The prcpr;e“” of any decision
mlrar@ assistance for past or cur
clled substanc» er for a suate B%

e

Jl 114
fahly Lndlvzdua;z?ad %?““5p@¢191” ana
e relevant circumstances of each case.

Corp.., 955 F.2d at 918; Forrisi v. Bowen,
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t is tharefore

Cir. 4386) f’:mc ded under

not practicaple to artic: which is rel evant
to all cases whers a FHA or termimation
of asslistance for past or currer a "'n*rhflad
substance or for a resident’'s st ated intent
prospectively to use medical mari

n determining how to exercise the discretion which section

577 of the Public Housing Reform Act affords, however, PHAs and
owners should be guided by rhe fact that historically, HUD has
not extensively regulated the arsa of evictica and termination of

assistance, leaving the ultimate determination ¢f whether to
evict oOr terminate assistance to their reasoned discretion. HUD
under

intends that PHA3 and owners utilize their discretion
section 577 to make consistent and reasoned determinations with
respect to eviction and termination of assistance determinations.
In cases where a hcusehold member srates or demonstrates an
intent prospectively to use medical marijuana, PHAs and owners
should consider all relevant factors in determining whethar to
terminate the tenancy or assistance, including, but not
necessarily limited to: (1) the physical condition of the medical
marijuana user; (2} the extent to which the medical marijuana
user has other housing alternatives, if evicted or if assistance
ware terminated; and (3} the extent to which the PHA or owner
would benefit from enforcing lease provisions prohibiting the
illegal use of controlled substances.

4

i

For households with a member who a PHA or owner determines
to be illegally using a controlled substance or whose past and
noncontinuing pattern of illegal use of a controlled substance is
determined by the PHA or owner fo interfere with other residents’
health, safety, or right to peaceful enjoyment, the prescribed
continued occupancy and assistance standards, like the prescribed
admissions standards, must allow the PHA or owner to consider
evidence of successful rehabilitation er current participation in
a supervised drug rehabilitaticon program when determining whether
to terminate tenancy or assistance to such a household. Section

577(b) .

Again as discussed above with respect to section S7s,

tate statutes which purport to legalize medical marijuana
irectly conflict with the guoted provisiocns of saction 577 cf

public Housing Reform Act insofar as they purport zo remove
arijuana, when used pursuant tc a physician’s prescription, from
the Contrelled Substances Act’s list of controlled substances.
The limited discretion which section 577 affords PHAs and cwnérs
to refrain from terminating the tenancy of or assistance for
illegal drug uss, however, does not include any discretion to
determine that marijuana is not a controlled sa.zf:‘stemr:-a within the
meaning of the Controlﬁei Substances Act, 21 U.S
§ 812(b) (1) {c), even if a State statute purports to legalize its

use for medical purposes.
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laws would a5 ar
cution of the £ IXpOose
ng secticn 57 Publi 4
that PHAs and ow “estab da
erminate the or assistance® for
holds identified in secticon 577(al.
432 (quoting Hillsborough Count y, 471 U.5.
r ect, such laws would cperate to dives:i PHAS
e d retion which Corngress intended them =o have
ati cf tenancy or assistance for use of a
anc

controlled substance. We thus conclude that State medical
marijuana statutes, insofar as they may be interpreted to mean
that use of medical marijuana is not the illegal use of .a
controlled substance, are preempted by saction 577 of the Publi

Housing Reform Act.

IXT. nclusion

e

Based on this analysls, we conclude that PHAs and owners
must establish standards that require denial of admission to
households with a member whom the FHA or owner determines to be
illegally using a controlled substance, or for whom it determines
that resasonable cause exists to believe that a household member‘s
pattern of illegal use of a controlled substance may interfere
with other residents’ health, safety, or right to peaceful
enjoyment. Section s76{b). The Public Housing Reform Act
affords PHAs and owners limited discretion to admit household
with a member for whom such a reasonable cause determinaticn is
made in the face of ewvidence of rehabilitation. Section
576(k}) (2). HUD’s proposed rule would further allow a PHA or
owner to impose as a condition to admission a requirement that
"any household memwer who engaged in or is culpable for the drug
use . may not raside with the househcld or on the premises.”
£4 Fed. Reg. at 40270 {(to be codified at 24 C.F.R. 8§ 5.8560(b}}.
Because State medical marijuana laws, insofar as they may be
interpreted to mean that use of medical marijuana is not the
illegal use of a controlled substance, directly conflict with the
chijective of the Public Housing Reform Act’s reguirements
regarding admissions, they are preempted.

We further conclude that PHAs and owners must establish
standards or lease provisions for continued assistance or
cccupancy which allow termination of tenancy or assistance for
any household with a member who the PHA or cwners determines to
be illegally using a controlled substance or whose past and

concrolled substance z&

noncontinuing pattern of illegal use of a
determined by the PHA ©r owner to interfers with other resident
ment. The Public

lth, safety, or rieht to peaceful enjo

‘n:‘

’3using Reform Act afferds PHAs and owners limited discretion to
refy from terminating the tenancy or assist for any
ﬂ&ubehold with a member f r whom such a determination is made in
the face of evidence of rehabilitation. Section 377(b). HUD's
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usexr; (2]

otber housing alternatives,
terminated; and (3) the extent to which
benefit from enforcing lease provisions that
of controlled substances.

o,xs'ng S questlo*x concery Ll"lg'

With regard to the Office of
the Internal

deductibility of the cost of medlﬂal marijuana,
enue Service has already concluded, based on the premise that
ijuana is a Federally controlled substance for which there are

that the cost of medical marijuana is not a
R.B. 4,

P
{1

) e

e
av
mar
no lega; uses,
deductible medical expense. Rev. Ruling $7-9, 1997-% I.R
1997 WL 61544 {(I.R.S.). While for the purposes of HUD’s assisted

housing programs, PHAs and owners are not technically bound by
the IRS Revenue Ruling, consistent with the conclusiecns in this
memorandum, we believe that PHAs and owners should be advised
that they may not allow the cost of medical marijuana to be
considered a deductible medical expense.
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